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Abstract: An individual contract of indefinite duration is the rule in the matter
of establishing working relations. Other types of individual employment contracts – the
fixed-term employment contract, the temporary work contract and the part-time
contract – ensure, on the one hand, the fulfillment of certain needs of the employer and,
on the other hand, the reconciliation between family and professional responsibilities of
workers. Because of the insecurity of jobs that employers’ abuse of fixed-term,
temporary or part-time employment contracts can make permanent, European Union
rules explicitly provide for situations where such contracts can be concluded, general
rules and minimum conditions which must be observed in the event of their conclusion.
Regarding the employment and working conditions, workers with a fixed-term
individual employment contract, temporary workers and part-time employees will not
be treated less favorably than permanent and full-time workers on the basis of the
specific period of the individual contract or the length of the working time, unless
different treatment is justified for objective reasons.
Keywords: employer, worker, individual labor contract, employment relationship,
Member State.

1. General considerations
Individual employment contracts of indefinite duration represent the general
form of employment relationships, contributing to the quality of workers’ lives, to
the safety and stability of working relationships: “The individual employment
contract for an indefinite and full-time work was the reference model based on to
whom labor law was built”1.
In the 1970s, social and economic developments have led to the emergence,
in addition to this type of contract, of various private forms of work: the fixed-term
individual employment contract, temporary work, the individual part-time contract.
The individual contract of indefinite duration has the advantage of job
stability and protection of employees in relation to the employer's authority. This
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contract is the rule in the matter of individual labor contracts. It can be associated
with other types of contracts, i.e. it is possible to conclude an individual contract of
indefinite duration, either full-time or part-time, or for work at home or for
temporary work (when between the temporary worker and the temporary work
agency an individual contract is concluded for an indefinite period).
Temporary work and individual fixed-term employment contracts have the
disadvantage of job instability. On the other hand, the use of fixed-term
employment contracts for objective reasons is a way to prevent abuse, since these
contracts are an exception and can be concluded only in the case of employment in
certain sectors, occupations and activities, and only in situations expressly provided
for by national laws. In addition, individual fixed-term employment contracts are,
in certain circumstances, responsive both to the needs of employers and workers.
2. Individual fixed-term employment contracts
Fixed-term work was the subject of Directive 1999/70/EC on the Framework
Agreement between the ETUC, UNICE and CEEP on fixed-term work and
Directive 91/383/EEC supplementing measures to promote improvements in the
safety and health at work for workers with a fixed-term work relationship or a
temporary work relationship2. Directive 89/391/EEC on the introduction of
measures to encourage improvements in the safety and health of workers at work3
also contains provisions on fixed-term work.
The first directive was adopted by applying Art. 139, paragraph 2 of the
Treaty Establishing the European Community, as amended by the Treaty of
Amsterdam, according to which the social partners may jointly require that
agreements at Community level be implemented by a Council decision on a
proposal from the Commission. The purpose of this Directive is to improve the
quality of fixed-term work, ensuring the principle of non-discrimination, and to
establish a framework to prevent possible abuses resulting from the use of
successive fixed-term employment contracts or relationships.
The preamble to the Framework Agreement states that it lays down the
general principles and minimum requirements for fixed-term work, underlining that
their detailed application must take into account the realities of national, sectoral
and seasonal specific situations. It illustrates the willingness of the social partners
to establish a general framework to ensure equal treatment for fixed-term workers
by protecting them against discrimination and for the use of fixed-term
employment contracts on an acceptable basis for employers and workers.
2
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Directive 1999/70/EC on the Framework Agreement applies to fixed-term
workers who have an employment contract or employment relationship as defined
in the legislation, collective agreements or practice in force in each Member State,
with the exception of those made available to a user by a temporary work agency.
Member States may, after consultation with the social partners, and the social
partners may provide that this agreement shall not apply to:
(a) initial and apprenticeship training relationships;
(b) employment contracts or relationships concluded within the framework
of a specific training, insertion and retraining program of a public nature
or supported by public authorities.
Member States and social partners may maintain or introduce more favorable
provisions than those provided for in the Framework Agreement. The Agreement is
without prejudice to any specific Community provisions, in particular the European
Union’s provisions on equal treatment or equal opportunities for women and men.
Application of this agreement is not a real reason for reducing the general
level of protection afforded to workers in the areas covered by it. Nor does the
Framework Agreement prejudice the right of the social partners to conclude, at an
appropriate level, including the European one, agreements to adapt and
complement its provisions in a way that takes into account the needs of the social
partners concerned.
Clause no. 4 of the Framework Agreement establishes the principle of nondiscrimination according to which fixed-term workers are not treated in a less
favorable manner than comparable workers regarding the conditions of
employment only because they have a contract or relation of fixed-term work,
unless different treatment is justified by objective reasons. Where appropriate, the
pro rata temporis principle shall apply.
According to the definition given by the Community Directive, a fixed-term
worker is a person who has a fixed-term contract or employment relationship,
concluded directly between the employer and the worker, where termination of the
contract or employment relationship is determined by objective conditions such as
the fulfillment of a term, the fulfillment of a determined task or of a seasonal
activity4 or the production of a determined event.
Other situations where such contracts are concluded under the laws of the EU
Member States are those in which retired people or people who have little time
before reaching the standard retirement age are employed. In relation to the
employment of those persons who meet the retirement age conditions, it was

4
According to the French Court of Cassation, the notion of “seasonal work” means those
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considered in the literature5 that the provisions of national legislation allowing the
conclusion of such fixed-term contracts would constitute a violation of the
provisions of Article 6 par. 1 of the Directive no. 2000/78/EC on the creation of a
general framework for equal treatment in employment and working conditions. To that
end, a judgment of the Luxembourg Court of Justice has been invoked as a
justification, according to which “legislation that retains the age of the worker as the
only criterion for the application of a fixed-term employment contract without having
been shown that the setting of a threshold (...) is objectively necessary to achieve a
professional insertion objective (...) must be regarded as going beyond the proper and
necessary framework for achieving the aim pursued”6. This view is also shared by the
Constitutional Court of Romania7. In another view, facilitating the employment of
people close to the retirement age is considered to be a measure of positive
discrimination, justified by “a legitimate and reasonable objective”8 and, as such,
permitted by law. Moreover, this situation is among the few where it is accepted that an
individual fixed-term employment contract may have as its object or effect the
occupation of a post related to the normal or permanent activity of the employer9.
Authors of labor law in the EU Member States have also admitted the
possibility of concluding a fixed-term contract for a post until another new
employee is able to start his work, for example, until the latter has moved to the
locality10 or until the end of a circumstance that prevented him from implementing
the contract (for example, if a temporary work incapacity occurred) or to perform
the job on a post in the competition – for the period of time before another person
is employed on contest basis11. The explicit specification of the duration and the
determination of its initial and final moment or the event which will terminate the
contract12 is a condition of validity of this type of contract, because in the absence
5
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of such a mention, it can only be said that there is a long/undefined term contract
(the rule).
As defined by the Directive, the term “comparable worker” means a worker
who has a contract or an employment relationship of indefinite duration within the
same institution with the same work or occupation, taking into account
qualifications or skills. In the absence of a comparable worker with indefinite
contract of employment in the same institution, the comparison shall be made by
reference to the applicable collective agreement or, failing that, in accordance with
national legislation, other collective agreements or national practices.
Conditions of seniority in work corresponding to special employment conditions
shall be the same for fixed-term and indefinite term contract workers, unless conditions
regarding the different length of service are justified by objective reasons.
In order to prevent abuse arising from the use of successive fixed-term
employment contracts or relationships, Member States may, after consulting the
social partners and / or the social partners, when there are no equivalent legal
measures aimed at preventing abuse, introduce several of the following measures13:
(a) objective reasons justifying the renewal of such contracts or employment
relationships;
(b) the maximum total duration of successive fixed-term contracts or
relationships;
(c) the number of renewals of such contracts or employment relationships.
Member States, after consultation with the social partners, and the social
partners shall, where appropriate, lay down the conditions under which contracts or
employment relationships:
(d) are considered “successive”14;
(e) are considered to be contracts or relationships of indefinite duration.
Employers must inform workers with fixed-term contracts on vacant
positions in the enterprise in order to provide them with the same opportunities as
other workers in obtaining permanent jobs15. This information may be provided by
a general notice placed in an appropriate place in the enterprise or establishment.
As far as possible, employers must facilitate access for fixed-term workers to
training, career development and professional mobility opportunities.
Fixed-term workers must be taken into account in calculating the thresholds
above which representative bodies of workers may be established in the
undertaking, provided for in national and Community law, as provided for by
national law16.
13
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Detailed rules for the application of these provisions are defined by the
Member States, in consultation with the social partners and by the social partners,
in accordance with national legislation, collective agreements and practices, taking
into account clause 4.1.
As far as possible, employers should consider transmitting appropriate information
on fixed-term work to the existing representative body of workers.
3. Individual employment contracts of temporary work
Temporary work, also called interim work in the literature17, has many
advantages for both the employer and the employees. For the employer, the use of
temporary work is a way to cope with time needs, caused by a temporary increase
in production, the carrying out of certain specialized but occasional activities or the
need to replace an employee during the suspension of his individual labor
contract18. These are, of course, situations in which a fixed-term employment
contract can also be concluded, but the user may resort to temporary work on the
ground that the recourse to a temporary work agency to make it available
immediately a specialist in a certain area may be faster than recruiting and
organizing an exam / contest for the purpose of hiring its own staff. Temporary
work has the advantage of providing employment by employing persons who, for
various reasons, do not want or can only work for a limited time and of employing
the persons without jobs who have not been able to conclude an individual contract
of indefinite duration. From this point of view, the temporary work agent can be
considered as an intermediary between jobseekers and employers19.
The importance and the role of the use of temporary work (through a
temporary work agent) in the employment plan are underlined by numerous acts of
the European Union. The Resolution of 18 December 1979 on the organization of
working time states in point 4 that temporary work has known, in most Member
States, a notable development. That is why the Council of the European Union
considered it necessary to support the efforts of the Member States in order to
ensure the control of temporary work and, on the other hand, the protection of
temporary workers in the social field.
Point 7 of the Community Charter of the Fundamental Social Rights of
Workers also provides, inter alia, that the completion of the internal market must
17
J. Mouly, Droit du travail, 4e édition actualisée, Paris, Bréal, 2008, p. 55; R. Sennet, Le travail
sans qualité. Les conséquences humaines de la flexibilité, Paris, Albin Michel, 2000, passim.;
T. Périlleux, Les Tensions de la flexibilité. L’épreuve du travail contemporain, Paris, DDB, 2001, passim.
18
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19
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lead to an improvement in the living and working conditions of Community
workers, a process which is carried out by bringing these conditions closer,
especially for forms of work other than work of indefinite duration, such as fixedterm work, part-time work, temporary work and seasonal work20.
Temporary work is covered by Directive 91/383 on the completion of
measures to improve the safety and health of workers with a fixed-term
employment relationship or an interim employment relationship. This directive
aims to provide workers with a temporary or fixed-term employment relationship
with the same level of occupational health and safety protection as other employees
in the undertaking and / or user establishments. By applying the principle of nondiscrimination, the existence of a temporary work relationship cannot justify a
difference in treatment as regards working conditions relating to the protection of
health and safety at work, especially when it comes to access to personal protective
equipment.
Directive 91/383 applies to:
(a) employment relationships governed by a fixed-term employment contract
concluded directly between the employer and the worker, where the termination of
the employment contract is determined by objective conditions, such as the
attainment of a precise date, the completion of a particular task or the production of
a determined event;
(b) temporary work relationships between a temporary employment agent
who is an employer and a worker when the latter is designated to work for an
enterprise or an establishment that uses its services and / or exercises control over it.
The Directive is without prejudice to existing and future national and
Community provisions which are more favorable to the protection of the safety and
health at work of employees with a temporary work or fixed-term employment
relationship.
Under the condition of not violating article 10 of Directive 89/391/EEC, EU
Member States must take the necessary measures to ensure that:
a. prior to the commencement of an activity by a worker with a temporary work
or fixed-term employment relationship, he / she is informed by the undertaking and / or
the unit employing him / her of the risks to which he / she is exposed;
b. this information must:
– make clear in particular the need for special professional qualifications or
skills or special medical supervision required and defined by national legislation;
– specify the major potential occupational hazards of the workplace to be
occupied, as defined by national law21.
Also, without prejudice to Article 12 of Directive 89/391/EEC, Member
States are required to take the necessary measures to ensure that, before
20
N. Voiculescu, Dreptul muncii. Reglementări interne şi comunitare, Bucharest, Rosetti
Publishing, 2003, p. 271.
21
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commencing their activity, the temporary worker is sufficiently trained and
appropriate to the characteristics of the work place, taking into account his
qualifications and experience.
Member States have the possibility to prohibit the conclusion of temporary
work or fixed-term employment contracts in the case of activities which are
particularly dangerous to the safety or health of workers as defined by national law,
particularly in the case of activities requiring particular medical supervision as
defined by national law. If they do not make use of this possibility, Member States
shall take the necessary measures, without prejudice to Article 14 of Directive
89/391/EEC so that employees who are in a temporary work or fixed-term
employment relationship and who are required for work subject to special medical
supervision as defined by national law receive particular medical supervision
corresponding to. Member States may provide for special medical surveillance to
continue after termination of the worker's employment relationship.
Member States shall take the necessary measures to ensure that workers,
services or persons designated to deal with occupational risk prevention and
protection activities, in accordance with Article 7 of Directive 89/391/EEC, be
informed of the appointment of temporary or fixed-term workers to the extent
necessary to enable workers, services or designated persons to deal adequately with
the activities of protection and prevention for all workers in the enterprise and / or
establishment.
As regards the obligations and liability of the user enterprise, under the
condition of not violating article 3, Member States are required to take the
necessary measures to ensure that:
(a) before a worker in a temporary work relationship has been made available,
the undertaking and / or user establishment shall inform the temporary work agent,
inter alia, about the required professional qualification and the characteristics of the job
vacancy, requirements that are typically included in the provision of the contract
concluded between the user and the temporary work agent;
(b) the temporary work agent shall bring all these elements to the attention of
temporary workers22.
Member States have the possibility to provide that the specifications to be
made by the undertaking and / or user establishment to the temporary work agent
are laid down in a contract of supply23. The express requirement provided by
Article 7 of Directive 91/383/EEC that such details are brought to the attention of
the temporary employment agent is justified by the fact that he is in principle
22

Article 7 of Directive 91/383/ EEC.
The supply contract is the contract whereby the temporary work agent makes a temporary
worker available to the user. The contract of supply usually has the legal nature of a commercial
service contract because it constitutes a trade act for the temporary work agent.
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responsible for the damage caused by the temporary workers on mission if they are
not fit to hold the post for which the user requested the services of a temporary
employee24. The temporary work agent is not bound by a duty of outcome but by a
diligence obligation: his liability is committed unless he has carried out all the
necessary checks on the professional qualities and skills of the staff he makes
available to the user25. On the other hand, the provisioning/ supply contract may
include an exonerating clause. Where the victim of the damage caused by the fault
of the temporary employee is a third party, the user is in principle considered to be
the principal of the offender, being obliged to repair the damage. However, the user
may subsequently seek redress against the temporary worker agent because he did
not provide him with an employee with the qualification or qualities required by
the supply contract26.
Member States shall take the necessary measures to ensure that:
(1) without prejudice to the liability laid down by the national legislation for
the temporary work agent, the undertaking and / or user establishment shall be
responsible, during the duration of the mission, for the conditions of performance
of the work in question;
(2) for the application of point (1), the conditions for the performance of
work shall include those relating to health, hygiene and safety of work.
Contrary to fixed-term contracts, neither the EU Directive nor national
legislation expressly prohibits the conclusion of several successive temporary work
contracts for the same job, which is why an employer may have recourse to
temporary employees for specialized activities, pursuing in this way to fulfill a
permanent need27.
The role of intermediary in the employment relationship of the temporary
work agent is also underlined by the possibility for the temporary employee to
conclude an individual contract of employment for an indefinite period with the
user after the termination of the assignment28. Also, a generally accepted rule in all
European countries is that if, after completing the assignment, the temporary
worker continues to work without the user opposition, but without entering into an
individual employment contract or without prolonging the contract of supply, it is
presumed that an individual contract of employment of indefinite duration was
concluded between the employee and the user29.
24
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4. Part-time contracts
Part-time work is a feature of occupation in certain sectors and activities,
responding, on the one hand, to some of the workers’ needs to be able to perform
work with reduced working hours compared to normal work and, on the other
hand, to employers’ needs for flexible working time organization according to the
specificity of the enterprise/ unit30.
Part-time work is governed by Directive 97/81/EEC on the framework
agreement on part-time work concluded by UNICE, CEEP and the ETUC, which
emphasized the will of the social partners to establish a general framework for the
elimination of discrimination against workers with part time and to help develop the
possibilities of using part-time work on an acceptable basis for employers and workers.
The main purpose of the framework agreement is to ensure that conditions
are met to eliminate discrimination against which part-time workers may be
exposed, which means that an employee does not have to work a certain minimum
number of hours in order to acquire the rights deriving from any individual
employment contract31. It also seeks to develop part-time work on a voluntary
basis, as well as flexible organization of working time in a manner that takes
account of the needs of employers and workers.
As regards the terms used in the framework agreement without being
specifically defined in it, the Directive confers on the Member States the freedom
to define those terms in accordance with national laws and practices, as is the case
of other social policy directives which use similar terms, provided that those
definitions respect the content of the framework agreement.
The framework agreement shall apply to workers who have a part-time
employment contract or work relationship as defined by national law32, collective
agreement or practice in force in each Member State.
After consulting the social partners in accordance with national legislation,
collective agreements or internal practices, the Member States and the social
partners at the appropriate level in accordance with the practices of national
industrial relations may, for objective reasons, exclude from the agreement part or
all of the part-time employees who work on an occasional basis. These exclusions
should be reviewed periodically to determine whether the objective reasons for
these exclusions remain valid.
For the purposes of the Framework Agreement, “part-time worker” means an
employee whose normal work schedule, calculated on a weekly basis or on average
30

R.C. Radu, Dreptul Uniunii Europene privind relaţiile de muncă, Craiova, Aius Publishing,
2013, p. 192.
31
R.C. Radu, Dreptul muncii – aspecte ..., p. 196.
32
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less than the normal working hours of a comparable full-time employee.
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over a period of employment of up to one year, is lower than the normal program
of work of a comparable full-time worker. Theoretically, part-time employees can
have a flexible, variable work schedule that can be of one day a week or even one
day a month as long as the weekly or monthly average is taken into account33.
A “comparable full-time worker” is also a full-time worker in the same unit
who has the same type of employment contract or employment relationship that is
engaged in the same work or activity or in a similar work or activity, taking into
account other considerations that may include seniority and qualifications or skills.
Where there is no comparable full-time worker in the same establishment, the
comparison shall be made by reference to the applicable collective agreement or, in
the absence of a collective agreement, in accordance with the legislation, other
collective agreements or collective bargaining practices at national level.
The principle of non-discrimination, introduced by clause no. 4 par. 1 of the
Framework Agreement calls for part-time workers not to be treated in a less
favorable manner than full-time workers on the grounds that they work part-time
except where such differential treatment is justified by objective reasons. Where
appropriate, the pro rata temporis principle shall apply. For example, according to
Romanian legislation, wage rights are granted in proportion to the actual working
time, relative to the rights set for the normal work program, while the length of the
rest leave is the one provided for the full time employees34.
Where there are objective reasons, Member States may, after consultation
with the social partners according to legislation, collective agreements or national
practices, and / or social partners may, where appropriate, subordinate access to
specific working conditions for a period of seniority, working time or wage
conditions. Access criteria for part-time workers to particular working conditions
will need to be reviewed periodically, taking into account the principle of nondiscrimination.
Member States and the social partners, through consultations under national
law and practice, will need to identify and examine legal and administrative
obstacles that may limit the possibilities of doing part-time work and, where
appropriate, eliminate these obstacles.
A worker's refusal to be transferred from full-time work to part-time or vice
versa should not in itself constitute a valid reason for contract termination without
prejudice to the possibility under national law, collective agreements and practices,
to operate the termination for reasons other than those that may result from the
operational requirements of that unit35.
As far as possible, employers should consider:
33
Al. Ţiclea, Dreptul muncii. Curs universitar, Bucharest, Universul Juridic Publishing, 2008,
p. 321; Al. Athanasiu, M. Volonciu, L. Dima, O. Cazan, Codul muncii. Comentariu pe articole. Vol. I.
Art. 1–107, Bucharest, C.H. Beck Publishing, 2007, p. 521.
34
R.C. Radu, Dreptul muncii – aspecte ..., p. 196.
35
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(a) transfer requests of full-time workers to a part-time post that becomes
available within the unit;
(b) requests for transfer of part-time workers to full-time work or an increase
in their working time, if this possibility exists;
(c) timely provision of information on the availability of full-time or part-time
jobs in the unit, to facilitate transfers from full-time work to part-time or vice versa;
(d) measures to facilitate access to part-time work at all levels of the undertaking,
including qualified posts and management posts and, where appropriate, measures to
facilitate access for part-time workers to vocational training to promote promotion
and occupational mobility;
(e) provision of adequate information on part-time work to the existing
bodies representing workers36.
Member States and/or social partners may maintain or introduce more
favorable provisions than those provided for in the Framework Agreement.
Implementing the provisions of the Agreement is not a valid reason for
reducing the general level of protection afforded to workers in the field covered by
this agreement. This is without prejudice to the right of Member States and social
partners to adopt various legal, regulatory or contractual provisions under
circumstances that are permanently changing and is without prejudice to the
application of clause 5 par. 1 as long as the principle of non-discrimination set out
in clause 4 par. 1 is respected.
The Framework Agreement is without prejudice to the right of the social
partners to conclude, at the appropriate level, including at European level,
agreements adapting and complementing the provisions of this Agreement in a way
that takes into account the specific needs of the respective social partners.
The Agreement is without prejudice to any specific provisions of the
European Union norms and, in particular, to those provisions concerning equal
treatment or equal opportunities for men and women.
The prevention and settlement of disputes and complaints arising from the
application of the agreement shall be carried out in accordance with national law,
collective agreements and practices.

36

Clause 5 par. 3 of the Framework Agreement on part-time work.

