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Abstract: Starting with the second half of the 15t century, in the Occident, the
liberation of the thought from the religious dogmas, the crisis of the system of values
founded on the privileges of the nobility, the idea of citizens’ equality before the law,
the increase of the market economy and the affirmation of the new bourgeois social
class have constituted the main directions in the evolution of the society. Since the end
of the 18" century, the western world, going through a series of revolutionary crisis, has
transformed itself structurally, becoming mature under the influence of the French
Revolution from 1789. The year of 1815 ended the republican expansion, but the events
from 1830 and the revolution from 1848 encompassed the entire Europe, creating new
currents and orientations in the philosophical and juridical thinking.
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THE STATE AND THE LAW IN THE CENTRE OF THE
PHILOSOPHICAL AND JURIDICAL PREOCCUPATIONS

One of the most progressive and daring works of the French Enlightenment is
that of Montesquieu, its purpose being that of limiting the absolute power of the
monarch and to condemn the religious intolerance that had characterised the
Inquisition.

By underlying the role played by the political power in maintaining the social
order and the prevention of the abuses, Charles-Louis de Secondat, baron of La
Breéde and of Montesquieu, also shows the danger that it represents for the
individual’s freedom. Starting from the principle that power stops freedom,
Montesquieu reaches the conclusion that the moderate governmening, through
legislative norms, through the power separation in the state and the reciprocal
control, is necessary for the limitation of power".
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Although the necessity of control is required, Montesquieu awarded the
judges a moderate part to play: “The judges of a nation are only but the mouths that
pronounce the words of the law, some inanimate beings that can moderate neither
the force nor the rigour™.

Analysing the English Constitution, Montesquieu sees the reason of power
separation, or at least it effect — in the preserving of freedom. He advocates that it
is the first in the history that has as main purpose the political freedom. Freedom
can be regarded as a unifying principle within a society. In his conception, the
economic freedom, even if it is true that, in general, its effect is to increase the
wealth, and, through it, to enliven the average living standard of the individuals,
also favours, frequently, the increasing of the distance between the rich and the
poor. The freedom of the morals tends to erode, and even to dissolve, the union of
a family, therefore of the social cell that has always been considered as essential
for the cohesion of the social ensemble. Therefore, freedom has, incontestably,
disruptive social effects, but these effects are counteracted through the fact that it is
defined as equal freedom, it is associated to equality and, to a certain extent, it is
even confounded with it.

Criticising the feudal political and social regime, militating for the
elimination of monarch’s and clergymen’s privileges, Montesquieu brought his
own contribution to the consolidation of human dignity.

The one who, through his philosophical conceptions, unleashed the French
revolution, and all the events that followed after, although his life ended before the
revolutionary movement had started, was Jean Jacques Rousseau. In his works —
“Discourse on the Arts and Sciences”, “Social Contract”, “Discourse on the Origin
of Inequality” — he makes the distinction between the “natural man”, free and
independent, and the “social man”, egoistic, vicious and prisoner of a society torn
by inequality and conflicts.

Formulating the theory of the social contract, Rousseau advanced the idea
that people initially found themselves living in a pre-social condition, called natural
condition. The transition from this state, which implied the unconditioned freedom
of each individual, to the social condition, is performed through a mutual
agreement between the individuals, through a social contract that becomes the
juridical fundament of the state. Through this contract, the individuals cease a part
of their freedom in favour of the social body that is empowered to accomplish their
common interests. The state is a conscious product of the individuals’ will, and not
a result of the force: “Owing to the fact that no man has a moral authority on their
fellows, and because force does not breed rights, it results that the base of any
legitimate authorities is nothing but the agreement™.

Rousseau makes a distinction between the “natural man”, still in his pre-state

condition, and the “social man”, who lost “his innocence and morals™.
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“The first one is free and independent, the other one is prisoner in a world of
appearances, in a fanatic and oppressive society. In the existent society, where the
man is wrongly governed, the artificial needs are superposed to the natural needs;
each individual does not identify with himself, they play a role and wear a mask; it
is an opaque society, torn by inequality and conflicts between the private and
egoistic interests, a society in which the civic spirit has disappeared””’.

In this man-made society, the main source of evil is the inequality between
people, because “from inequality the wealth triggers; the words poor and rich are
relati\ge, and, in the place where people are equal, there will be no poor and no rich
men’”.

THE CONTRIBUTION OF THE REVOLUTIONARY EVENTS TO THE
DEVELOPMENT OF THE CONCEPT OF HUMAN DIGNITY

The detachment from feudalism and the transition to modernity was marked
by three moments of reference: the English Revolution (1640-1688), the American
Revolution that took place between 1763 and 1791, and the French Revolution
from 1789.

Founded on the doctrine of puritanism, the English Revolution imposed the
model of constitutional monarchy, and the observing of civil rights. It manifested
in the context of the profound financial, social and political crisis, between the 16"
and the 17" centuries, a context in which the ideas of freedom and equality were
often invoked, as opposed to the monarchic absolutism that used to generate
arbitrary decisions and infringements of the natural rights that affected the faith of
the individuals profoundly.

One of the philosophers that lived in the period of the English revolution was
Thomas Hobbes, who, in his first works — “The Elements of Law, Natural and
Politic”, “On the Citizen” — defends the king against the parliament, later taking
the side of the bourgeois revolution, and manifesting a critical attitude against the
aristocracy and clergymen (“Leviathan”, “On the Body”, “On Man”). An adept of
the social contract theory, the English philosopher affirms that the man is not a
social being by nature, on the contrary, he is essentially egoistic, permanently at
war with his fellows. According to a memorable expression of Hobbes, the weak is
always capable of killing the strong. By unravelling their equal vulnerability,
human beings discover the root of their equality, and, in this manner, discovering
themselves as equal, they are later able to reach an agreement on the edification of
peaceful and civilised political order. He asserts that: “in their primordial
condition, the natural laws, which refer to equity, gratitude, and all the other moral

3 Nouvelle histoire des idées politiques, sous la direction de Pascal Ony, Paris, Editions
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virtues that depend on them, do not represent proper laws, but qualities that lead
the man towards peace and obedience. Once the Republic has been instituted (and
not before) they are laws effectively””.

Another supporter of the English bourgeoisie was John Locke, who
accentuated the essential role played by the experience and education in forming the
human spirituality, in his work “An Essay Concerning the Human Understanding”.
Locke also perceives the man as a social being, but, if in the natural condition, the
relations between people were founded on force, “the right does not represent the
right of the force-based relations, but the connections between a free human and
another free human, which are accomplished in terms of equality”®. For him,
freedom and equality are part of the human nature, and “the natural condition is
one of the natural peace™”.

The second in the chronological order, the American Revolution, was
remarked through the ideational, political, cultural, conceptual and legislative plan,
which the orientation towards republicanism brought, along with that towards the
continuous increase that democracy had. The American Revolution made the
transition to a different social hierarchical order, and another system of social and
moral values, which were to constitute the basis of the future American society.
Drafted by Thomas Jefferson and adopted in 1776, the Declaration of Independence
is based on the principle of the enlightenment, encompassing, among the rights of
the citizens, that to life, freedom and the pursue of happiness.

The French Revolution that continued other similar The Belgian Revolution
from 1787 etc.) is different from the ones that had been defeated by the armies of
the sovereigns through the fact that it attained its purpose and, in the same time,
helped create a universal character ideology that brought its success and conferred
its unicity. The document, approved on the 26" of August 1789, “The Declaration
of Rights of the Man and of the Citizen” represents a landmark document for all
the democratic movements that followed in the world, being a synthesis of the
Enlightenment philosophy.

Once with the export of “revolution”, the new ideas, conveyed by the French
revolutionaries were spread through Europe, waking the nations for the fight for
the constituting of the sovereign states, for the obtaining of the internal freedom
(either economic, social or political), and the national dignity, in their relation with
other states.

A result of the successive economic, social, political and ideological
accumulation, the revolutionary process from 1848 offered all the nations an ample
political and social programme for the modernisation of the political and state
structures, along with the chance to evolve culturally and philosophically. The
platforms of the revolutions from 1848 encompassed principles that corresponded

" Thomas Hobbes, Leviathan, XXVI, 8.
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to the bourgeois constitutional principles (constitutional monarchy, separation of
powers principles, ministerial responsibility principle, judge irremovability principle,
equality of all people before the law and fiscal duties).

The creation of the national, autonomous and independent states represented
the political and institutional effect of the progress registered due to the economic
and social basis of the society, along with the thoughts expressed by the philosophers
of that time.

Immanuel Kant substantiates his conception on dignity, underlying the
necessity to elaborate a specific moral that would lack any material or moral
interest, owing to the fact that “the more the man seeks the pleasure of life and
happiness, the farther they go from the true satisfaction”'’. In agreement with his
conception, the philosopher formulates a priori moral laws for the man and
obligates him to respect them, as part of his rational being existence:

“From everything that is possible to be conceived in this world, and generally
outside it too, nothing can be considered good without any other restriction than the
good will”"".

The will is good not through what it produces and generates, but through
willingness, meaning that is it good in itself. Nonetheless, the man, being
surrounded by multiple pleasing temptations that might often break his will, in
these circumstances, the reason dictates the will, as a command, to always choose
the good. But if the reason, says Kant, “is not enough to determine in itself the will,
if the will does not collaborate with the reason, then the determination of such a
will is nothing but constraint”'?, which is an unconditioned command that becomes
imperative.

Kant formulates the principle of the will autonomy, as principle of the human
dignity and of any rational nature. To this respect, the will ought to choose only the
reason, independent of any material desire: “the duty is the necessity to do an
action in accordance to the law” '*. Starting from the premise that the man can be
inclined to look for something in the exterior, but never the respect, because it is
not the activity of a will, Imm. Kant searches the possibility of a law necessary for
all the rational human beings, for always judging their actions by the already
mentioned axioms. For this purpose, he considers the relation of the will with itself,
because it is determined only through reasoning, and he formulates for the human
will a categorical necessity that can be regarded as a universal practical law: “The
fundament of this principle is that the rational nature exists as a purpose in itself”.
By reducing the psychical activity to knowledge, to reason'!, and by appreciating
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that every human being must respect their own rational nature, the practical
imperative is to be:

“Act in such a manner that to use humanity both for yourself and any other
person, always for the same purpose, and never as a means”".

This principle can be applied to all the rational beings, because it derives
from the pure reason and it is not connected to the experience or any material or
spiritual interests. It assures the dignity of the human beings, due to the fact that
any human will founds, through all its principles, a universal legislation on “the
idea of any rational being’s will, as legislating universal will”'® .

In the opinion of the philosopher from Konigsberg, human dignity, which
makes the man stand above all the other beings, resorts from the fact that the man
cannot be used by another man (neither another person nor oneself) only as a
means, but always as a purpose.

In the first part of the Virtue Ethics, the Elementary Ethics Theory, in the
second chapter called “Duties to oneself” from the work “Metaphysics of morals”,
Kant makes a distinction between the natural system and the human, considered a
person. In the first case, the man is a reduced importance being, having a value
commune to that of the animals, as products of earth. The fact that the man is
superior to the animal through intellect and can formulate purposes, confers them a
value exterior to their use, regarded as value of a man in their relations to another
one, within the exchange, where, as much as the animals, the man is considered a
thing (according to Kant, a thing is an object incapable of assuming any
responsibility), having a price similar to that of the goods, but its value is lower
than that of the money, whose value, based on this ground, is called an exception.
Only when it is considered a person, that is a subject whose actions are responsible'’,
the man is beyond all the prices; therefore, the man is not just a means of another
man, nor his own purposes, but it ought to be appreciated as purpose in oneself,
possessor of a dignity (an absolute interior value), through which he constrains all
the rational beings in the world to show respect, being able to confront any of these
beings and to be appreciated equally'®.

In the second Section — “Transition from Popular Moral Philosophy to the
Metaphysics of Morals”, from the work “Foundational Principles of the
Metaphysics of Morals”, Kant distinguishes between what has a price and what has
a dignity. Something that can be replaced with anything else, its equivalent, has a
price, and something beyond any price and without an equivalent has a dignity.
Something which is related to the general human inclinations and needs has a price
on the market; something which, even without involving a need, responds to a
preference, has an affective price, and which constitutes the only condition to be

151. Kant, Critica ratiunii practice, Bucharest, Scientifical Publishing House, 1972, p. 47.
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fulfilled as purpose in itself has not only a relative value, that is a price, but an
internal value too, that is a dignity.

Human dignity does not represent an economically appreciable quantity, but
an inalienable quality of the human being, constitutive for their existence, inviting
each person to show respect for the others'. The obligation and the right to respect
are, from the Kantian perspective, reciprocal: “as he cannot require a price
(because it would be contradicted the duty of self-esteem), the same way he cannot
act against the necessary self-appreciation of other people, that is, the man is
obligated to acknowledge the dignity of each person, furthermore having a duty
that refers to the respect manifested, necessarily, for any other human being”?.

As the German philosopher notices, the duty, in relation to the human dignity
in ourselves, and thus for ourselves, makes us capable of such interior regulation
that the man (physically) is forced to respect the human (morally) oneself, which
represents altogether the supreme improvement and self-appreciation, as a feeling
of the interior value, according to which the man cannot be sold for any price,
possessing an intangible dignity (dignitas interna — the internal dignity) that inspires
respect for oneself.

Following the same line of thoughts, Kant makes appreciations on addressing
the obligations for other people, which resort from the respect they deserve. On this
opportunity, Kant asserts that: “The respect shown for another person, or the
respect that the other person shows is, nonetheless, the acknowledgement of
dignity in people, that is, a priceless value, without an equivalent that could replace
the object of appreciation. The judging of a thing as being worthless takes the form
of the disdain. Thus, any human has rightful pretentions to respect from their
fellows, and, reciprocally, they are obligated to respect each of them™?'.

The obligation and the right to respect are, from the Kantian perspective,
reciprocal. As the neo-Kantian Eric Weil, remarks, “I can pretend the respect for
my human dignity, not because it is I who pretends it, but because I cannot pretend
it for myself without pretending it for any other human being, therefore including
myself***, because the denial of the other’s dignity represents nevertheless the
denial of our own dignity. Consequently, dignity founds the right to respect and the
obligation to respect on our own dignity and that of the others™.

Kant argues that the duty of the respect for oneself, in our quality of humans,
makes us unable to refuse the vicious, the unworthy through their deeds, all the
respect that they are entitled to. To despise the others, that is to not show them the
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respect due for people in general, is, in all the cases, against our duty, because they
are human too*. From here it generates the idea that the punishments dishonouring
the humanity itself are not painful and humiliating for the person in case, for his
honour, or for the loss of materials or life, but “are embarrassing for any witness
who belongs to the species that can treat in such a manner” a person receiving a
sentence. The one who gives such punishments prove to be unworthy of the human
condition, which is definitively connected to that of all the people. On addressing
this issue, Paul Valadier formulated the idea that “the meaning of our own dignity
is affected, by committing negative actions against the other people’s dignity, as if
acting against the humanity we belong to, a lack of respect for our roots. The fact
that we can accept to deny our own humanity, and live with the murderer or the
indifferent inside us, is unfortunately possible, but then we would suffocate our
own humanity, thus, as humans aware of ourselves, we cannot and we should not
want this”*.

In Kant’s point of view, arrogance, defamation and insult are vices that
infringe the duty of respect for other people. Calumny, that is the preference of a
human, who does not have any special intention, to spread rumours that prejudice
the respect for the others, is, according to the German philosopher, against the
respect for the humanity in general, because any scandal does nothing but weakens
the respect, on which there is founded the moral good, by spreading the mistrust in
it. The intentional diffusion, with the purpose of dishonouring the other, of even
true rumours, leads to the diminishing of the respect against the entire humanity.
As a solution, Kant proposes to treat the others with love, including to attenuate our
judgement on addressing the facts and the mistakes of our fellows, because these
examples of respect shown to the others can increase their effort of being worthy of
the respect we show. Therefore, anyone can oppose to such behaviour of
supervising the morals of another individual, and can invoke the infringement of
the respect for oneself.

In the works of the German philosopher, there is made the distinction
between the hypothetical imperatives and the categorical imperatives. The
hypothetical imperatives usually begin with “if”, as for instance: “If you want to
stay, show respect”. In this case, the purpose is a hypothetical one, and the
imperative shows the means for reaching it. The hypothetical imperative indicates
only the fact that the action is considered a good one for a specific purpose, a
possible or a real one. The validity of these imperatives is established according to
the supreme principle that anyone who wishes to reach the purpose, wishes the
means too”®. Their supreme principle is an analytical one. It ought to be noticed
that such an imperative is always a conditional one, and gives motivation to the

21, Kant, Intemeierea metafizicii ..., p. 287.
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person who wants to stay. The formulation of the categorical imperative is as
following: “Act in such a manner that to use humanity both for yourself and
the any other person, always for the same purpose, and never as a means”.

Hegel substantiates human dignity on the conception about the self-
development of the absolute Spirit. The “true” substance, the essence of everything
that exists, there is, according to Hegel, the absolute thinking, confronted to which,
all the other forms of its manifestation, either the nature or the human and their
spiritual world, are objective moments.

The man can become a dignified being because the society appears as a
possibility to choose, from the chain of events that surrounds him, the one in
accordance to his interest. He can accomplish it because he has the free will of
choice®, being part of the universal Spirit will, transmitted to the man the moment
he leaves the natural stage: “The will without freedom is an empty word, the same
as freedom is real only as will, as subject”?".

It is the reason for which it was affirmed that “freedom, at Hegel, the same as
at the Greeks, is possible only through the bringing of the thought in the sphere of
the dialectical, and, through the dialectical, to the concept of good”?.

Taking into account that not every particular will has the capacity to make an
ideal choice between wishes and instincts, there is the possibility that the will
would choose the instincts, the man becoming in this case not only the servant of
their inner impulses, but they permanently face the resistance of the reality.
Therefore, according to Hegel, the true free will is not the will of the individuals in
general, but “the conscious intelligence, the will whose last purpose in
rationality”*°. Only the ethical intelligence and by the virtue of it, the will doubled
by responsibility can select these actions from the chain of the social necessities
that are in accordance to the affirmation of the man as a dignify being.

The purpose of dignity resorts, at Hegel, from the understanding and interiorization
of necessity. It comes as a consequence of the conscious intelligence, which is the
quality the man gains through the process of self-accomplishment of the absolute
Spirit. Thus, human dignity represents an attribute of the Absolute.

CONCLUSION

Concomitantly with the political and economic revolutions, there took place a
juridical “revolution” too, especially in the juridical philosophy on addressing the
origin and the role of the state and laws. The preoccupation for the constituting of a

% G.W.G. Hegel, Principiile filosofiei dreptului, Bucharest, Academiei R.S.R Publishing,
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legal system that serves the defence of the fundamental human rights grew in
importance, once with the promotion of the “state subjected to the rule of law”
concept. Therefore, there was formed a new society, based on economic relations,
in which the main role was that played by the bourgeoisie, and a “preponderantly
urban proletariat, whose revolutionary role was to become stronger and stronger™".

The 17" and the 18" centuries brought forward the contractual hypothesis on
addressing the origin of the state, through the works of philosophers as Thomas
Hobbes (Leviathan, 1651), John Locke (4n Essay Concerning the Civil Governing,
1690) and Jean-Jacques Rousseau (Social Contract, 1762).

According to Kant, the ground of the human dignity and any rational nature
is the autonomy™, and the owner of dignity is the humanity. Morality is considered
the only condition in which a rational being can be a purpose in themselves, and
the morality and humanity, as much as it can be capable of showing morality, are
the only things that have dignity.

Through his remarkable contribution, the philosopher Immanuel Kant is
considered “the father of the modern concept on human dignity”*.

Another reference point in the evolution of conceptions concerning human
dignity is the philosophy of Hegel, who considered human dignity an attribute of
the Absolute Spirit*.

For Hegel, whose preoccupation was “to substantiate a new ontology, a new
conception on the human being”35, the human problem, in essence, is that of the
reciprocal acknowledgement: every human being, each of us, wishes to be
acknowledged in our humanity, freedom, by the rest of the people.

3! Istoria Universald, vol. 3, Bucharest, Univers Enciclopedic Publishing House, 2006, p. 16.
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33 G. Bognetti, The concept of human dignity in European and US constitutionalism, in G. Nolte,
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