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Abstract: The entities for alternative dispute resolution are formed in a system
that is meant to reconcile the divergent positions between consumers and professionals.
The banking field has a great potential for litigation in the consumer-professional
relationship, considering the specificity of the credit agreements and the effects that the
contractual clauses create from the point of view of the obligations assumed by the
consumer. The settlement of disputes through conciliation methods by specialized
entities in the banking field can function as an alternative method only in the case
where the constituted entities are fully impartial and independent.
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The legislative framework for alternative dispute resolution between professionals
and consumers has been established by the Government Ordinance no. 38/2015.
The normative act took into account the legislative developments at European
level', aimed at the additional protection of consumers in their relations with
professionals.

The need for increased consumer protection is justified if we consider the
premise of the lack of consumer information. This lack of information is not related
to the general level of consumer knowledge, so it is considered that even a person
with a thorough education can be found in an information gap in a consumption
law report. The consumer is and will remain a layman® in the relationship with the
professional, because it is impossible to imagine that a person who does not usually
act in a certain economic field® possess the same specialized knowledge as the
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' Government Ordinance no. 38/2015 was based on the provisions of Regulation (EU)
no. 524/2013 of the European Parliament and of the Council of 21 May 2013 on the online settlement
of consumer disputes and amending Regulation (EC) no. 2.006 / 2004 and of Directive 2009/22 / EC
(Consumer Regulation on SOL);

% For the analysis of the concept of consumer see Juanita Goicovici, Consumer Law, Sfera
Juridica Publishing House, Cluj-Napoca, 2006, p. 15 et seq.

3 The economic agents that offer services or goods to the consumers are professionals in the
respective economic field because they carry out their current activity under those conditions, thus
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professional who offers the particular goods or service desired by the consumer.
The impossibility of representing the real effects of the obligations assumed by
consumers is the reason why the contractual equality in the consumer-professional
legal relationship is not a real one, but a sought one.

The lack of information or advice of consumers often causes them to become
part of legal relationships that have the potential to create damages through the
interpretation and application of the contractual clauses. In this context, the number
of disputes between professionals and consumers has experienced a real explosion
in recent years.

The European legislator considered it necessary to create a legal framework
to facilitate the settlement of disputes between consumers and professionals, so as
to propose specialized and appropriate solutions to the legal situations in dispute®.
The entities of alternative dispute resolution are constituted as a binder between
professionals and consumers, placed from the legislative and judicial point of view
between arbitration and mediation”.

The object of the Government Ordinance no. 38/2015 “creates the legal
framework, so that complaints against traders can be submitted voluntarily by
consumers to entities that apply alternative dispute resolution procedures in an
independent, impartial, transparent, effective, fast and equitable manner, in order
to ensure a high level of consumer protection and smooth functioning of the
market”®. Therefore, the premise offered by the legislator is that of the consumers'
voluntary complaint of litigious circumstances in the legal relationship with the
professional. The entities created by the legislature’ must be made up of
independent and impartial persons, only in this way can the effective settlement of
disputes be ensured in a way that is fair and satisfactory to both parties.

Regarding the applicability of this alternative dispute resolution method, it is
stated that “the ordinance applies to the out-of-court settlement procedures of
national and cross-border disputes arising out of the sales contracts or service
contracts concluded between a trader operating in Romania and a consumer
resident in the European Union through the intervention of an alternative dispute

knowing the specificity of the activity and the effects that the obligations assumed by the parties in
the legal report create.

* For example, para. 7 of the Preamble of Regulation no. 524/2013 of the European Parliament
and of the Council states that: “The possibility of resorting to simple and inexpensive litigation
procedures can stimulate the confidence of consumers and traders in the digital single market”.

> As in the case of mediation, the conciliators have to make a conciliation between the
positions of the parties, which most often require mutual concessions, the proposed solution being a
fair one for both parties. On the other hand, as in the case of arbitration, the conciliators of the
alternative dispute resolution entities are theorists or practitioners in the field, with the necessary
training to resolve the dispute by proposing an equitable solution that takes into account the specific
circumstances of the case.

8 Art. 1 of the Government Ordinance no. 38/2015.

7 Note that the legislator refers to a general formulation for the alternative dispute resolution
bodies. These are neither “courts” nor “mediators”, but “entities”.
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resolution entity, proposing or imposing a solution and acting in Romania’™. Basically,
the law for alternative dispute resolution between consumers and professionals
(ADR) applies to the vast majority of contractual legal relationships between them,
given that the sale of goods and the provision of services is the main activity of the
professionals in this field’,

The professional-consumer relationship in the field of banking law has probably
provoked the most discussions in recent legal doctrine, given the multitude of
litigations before the courts that question the abusive nature of contractual clauses'’. In
this context, the alternative settlement of banking disputes would, at least at first
sight, represent a resolution of conflicts between professionals and consumers,
which would reduce the number of court applications, but which would be beneficial
for consumers.

It was shown, about the bank credit agreement, that it represents “the bank's
commitment to make the funds available, in exchange for the client's obligation to
repay the bank and remunerate the bank”''. Thus, although the main obligation is
to repay the loan, its extension is not limited to the amount of the loaned amount,
but also to the interest and other associated costs. The contractual clauses that refer
to the interest rate and how it is calculated, to the commissions and even to the
credit currency, create problems of interpretation in the execution of the contract,
thus having the potential to be harmful to the consumer. The manner of applying
the contractual clauses becomes all the more important for the consumer, when,
during the course of the contract, the costs can be increased, or other changes of
their personal and economic circumstances can occur, and the impossibility of
payment is severely sanctioned by the legislator, which gave the bank credit
contracts the enforceable title'”.

Regarding the entities of ADR, it was held that “the premise of the
construction of any system of consumer protection is the state of financial difficulty
in which he is found (...) The consumer who is not over-indebted does not need

8 Article 2 paragraph 1 of the Government Ordinance no. 38/2015.

® Moreover, even the legislator of the Government Ordinance no. 38/2015 offers a very
comprehensive definition of the two categories of contracts, through art. 3 paragraph 1 of this:
“c) contract of sale — any contract under which the trader transfers or commits to transfer ownership
of products to the consumer, and the consumer pays or commits to pay their price, including any
contract that has as much object, as well as related services; d) service contract — any contract, other
than a contract of sale, under which the trader provides or commits to provide a service to the
consumer, and he pays or commits to pay his price”.

1 The abusive character of the clauses in the banking credit contracts is analyzed by reference,
mainly, to Law no. 193/2000 regarding the abusive clauses in the contracts concluded between
professionals and consumers and Government Emergency Ordinance no. 50/2010 regarding credit
agreements for consumers.

" Lucian Bercea, Bank Credit Agreement. An attempt to conceptualize, in Lucian Bercea
(publisher), Bank Credit Agreement. The principles, the law, the customs, Bucharest, Universul Juridic
Publishing House, 2014, p. 67.

2 For the enforcement of bank credit contracts, see Lucian Sauleanu, Enforcement of bank credit
contracts — Theoretical and practical aspects, in Lucian Bercea (editor), cited above, p. 102 et seq.
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protection, and the establishment of a legal treatment undifferentiated between
over-indebted consumers and those who are not in this situation is beyond any
discussion in all national consumer credit protection systems™"”.

As a legal instrument for consumer protection, ADR entities must enjoy
independence and impartiality, as required by the law. In other words, conciliators
or entities in general should not be in conflict of interest situations. Such a situation
can be imagined under the conditions in which the entities specialized in the
banking field would not, by the way of their constitution and financing, be
completely independent from the banking system.

Government Ordinance no. 38/2015 recognizes the importance and
specificity of litigation in the banking field, once through art. 21 of the normative
act the Center for alternative dispute resolution in the banking system is created. It
is established as an autonomous, nongovernmental, non-profit, legal entity of
public interest, with legal personality.

The financing of this Center is produced: by the traders acting within their
commercial activity in the banking field, according to the provisions of par. 1; from
own revenues that can be constituted from the incomes obtained from the
commissions and the amounts received for the services in the field made to third
parties; from donations and sponsorships. The financing mode of this ADR Center
creates the premises of the lack of independence, which also implies the existence
of the conflict of interests.

Thus, the financing of an entity is the characteristic that allows it to exist and
function in the legal and social landscape. Obviously, in the absence of funding, the
entity would not exist because it would not allow the activities for which it was
created. But how can an entity that is financed by the banking professionals be
independent in carrying out conciliation procedures between consumers and the
respective professionals? Although it is not established by law that this is the main
source of financing, this is obvious, since the ADR procedure is free to the
consumer, meaning that no funds can be drawn from the parties to the dispute to
finance the procedure'®. Moreover, the possibility of financing through donations
and sponsorships creates the possibility of additional financing, which also comes
from banking institutions.

In the matter of the ADR Center, the conflict of interests could be defined as
that legal situation created in connection with the exercise of the duties and
operations provided by law or contract by the ADR entity or its conciliators, in the
process of solving a complaint, by which its mode of an action in relation to the
conciliated dispute is subject to an individual, patrimonial or moral interest, in
connection with that dispute.

3 Lucian Bercea, Normative instruments for the protection of the over-indebted consumer.
(Again) on normative convergence and competition instead of editorial, Romanian Journal of
Business Law, no. 5/2016, Wolters Kluwer Publishing House, p. 17.

14 As is the case, for example, in the case of the arbitration procedure.
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There is a contradiction, at least at the normative level, when establishing an
entity for the alternative dispute resolution defined as independent and impartial
and regulating its financing through contributions from banking professionals. As
we showed earlier, in the absence of the contributions from the banking institutions
the activity of the ADR Center could not be carried out, since it was not considered
necessary to ensure a completely independent financing in relation to the activity of
the Center, for example from the state budget. Under these conditions, the entity
cannot be completely independent in relation to the banking professionals, which
creates the premises of a lack of impartiality in the management and settlement
of disputes demanded by consumers. The legal reports in the company and the
willingness of a person to address a particular court or other entities with jurisdictional
or conciliation powers are based on the person's confidence in the managing and
analyzing of the litigation situation by the respective entity. The consumer cannot
be considered fully protected under the conditions mentioned above, and the
interest for the resolution of disputes through this alternative method disappears.
The source of financing is the main barometer for establishing an entity with
judicial or, in this case, conciliation functions, together with the constitution and
appointment of its members. As the constitution is made by the effect of the law,
Government Ordinance no. 38/2015 representing the act that gives rise to this
entity, the position of the legislator to establish a private financing regime cannot
be justified, taking also into consideration that the ADR Center carries out an
activity expressly designated by law as being of public interest. Such a situation
cannot be overlooked, requiring the future regulation to establish as the main
source of funding, one independent from the parties of the legal relationship that
must be analyzed in the alternative dispute resolution procedure.

At least theoretically, it would seem that in terms of appointing the members
of the Board of Directors of the ADR Center, it respects the principles of
independence and impartiality’®. Thus, two of the members of the Board are
appointed by the authorities and associations of consumer protection, so that they
will have, at least theoretically, a mandate to support the interests of consumers.
Two other members will be appointed by banking authorities and associations, so it
is understandable that they will seek to strengthen the position of banking
institutions. The fifth member should be appointed as an independent person by the
other four members, this being the practical guarantee of the impartiality of the
Board in the activity of the Center. However, para. 8 of art. 22 establishes that
during their term of office, all the members are revocable, by that authority that

!5 According to art. 22 paragraph 1 of the Government Ordinance no. 38/2015: “The activity of
the ADR Center is coordinated by a Board of Directors consisting of 5 members, appointed by the
following entities: a) National Authority for Consumer Protection; b) Romanian Association of
Banks; c¢) National Bank of Romania; d) consumer associations that fulfill the conditions provided in
art. 32 or in art. 33 of the Government Ordinance no. 21/1992, republished, with subsequent
amendments and completions; e) an independent member chosen by the 4 members appointed
according to letter. a) -d)”.
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appointed them to the position, and the member chosen, by the other four members
of the Board. The existence of the permanent possibility of revocation also affects
the independence and, therefore, the impartiality of the members of the Board, who
are expected to seek a neutral position or one that would minimize the chances of
being revoked.

Therefore, we appreciate that the establishment of alternative dispute
resolution entities is a beneficial mechanism in the current legal context, especially
in the case of disputes between consumers and banking professionals. However,
the purpose of establishing these alternative methods of dispute resolution must be
oriented towards the protection of consumers against the abusive practices of
financial institutions in the execution of contracts and thus must offer them the
possibility of reconciling their interests with those of the professional in a fair
manner for them, through a procedure characterized by efficiency, professionalism
and gratuitousness. This desire cannot be fully achieved if the mode of regulating
the activity of the specialized entity, the ADR Center, raises doubts about its
independence and impartiality in relation to the consumers' demands. The way of
financing and appointing and exercising the mandate of the members of the Board,
must enjoy complete independence from the banking system, in order to ensure for
the consumer, the confidence necessary to participate in this type of procedures and
to accept the solution thus proposed.



