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Abstract: Religious freedom includes the right of any individual to change his or her
religion or beliefs at any time and also the right to put into practice his or her religious
or atheistic thoughts and beliefs. This also includes the right to non-discrimination,
the right to wear religious clothing or symbols, the right to speak about one’s beliefs
and opinions, to form a trade union or to participate in a religious worship. Public
authorities and employers cannot prevent individuals from practicing their religion,
without a very good reason, under the conditions of law. This article analyzes the
tensions that have arisen between secularism and religious manifestations in public
space and in labor relations, the role of the European Court of Human Rights in
protecting religious freedom and the confrontation between religious rights and other
fundamental rights (the right to non-discrimination, freedom of association in trade
union organizations and the right to sexual orientation).
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1. Tensions between secularism and religious manifestations in public

space and in labor relations

Religious rights have an essential role to play in democratic societies for
them to be truly inclusive. Understanding the significance of this role is a sign of
political wisdom on the part of states and international organizations. Despite all
the efforts made by current democratic states and international bodies that have
recognized religious freedom in various documents and adopted mechanisms for its
protection, difficulties and contradictions between different cultures and religions,
between believers and public institutions, between religious minorities and the majority
are inevitable, so there is an urgent need to face the realities and challenges raised
by religious pluralism within deeply secularized societies.
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The promotion of religious freedom within secularized societies has made
possible the emergence and development of the phenomenon of extremist violence
and radicalization. Combating extremism in general, and religious extremism in
particular, involves more than opening a space of tolerance, that is, “sharing our
deepest convictions with those who are different from us, without compromising
our respective convictions™. The term “secularized state” should not be understood
as a state that is indifferent to religions or, worse, an agnostic state. On the contrary,
this notion implies that the state is “aware of the value of religious belief for many
of its citizens and of the important role of religious communities in society™?.

Secularism (or laicism) reflects the relationship between the state and
religion; in fact, it has to do with the response of the democratic state to cultural
diversity. If we consider a correct response of the state from this point of view, it
must be emphasized that it must be concerned, firstly, with protecting people in
their affiliation with any religion and/or religious practice, regardless of the
perspective they choose or in which they find themselves; secondly, with treating
people equally, regardless of their choice; and, thirdly, with giving them access to
justice. There is no reason to highlight and favor religion in comparison with other
secular, non-religious or atheistic opinions. Indeed, the purpose of state neutrality
is precisely to avoid favoring or disfavoring not only religious beliefs, but any
basic conception, religious or non-religious®. We cannot favor Christianity over
Islam; nor can we favor religion over atheism or vice versa.

A secular state is one in which there is a separation of church and state,
a mutual autonomy of government and religious institutions. An inevitable feature
of any secular regime is the neutrality of public institutions. But the way in which
this neutrality manifests itself in practice can give rise to tensions.

An example is the wearing of the hijab by Muslim women in public schools,
which has generated heated discussions in a number of Western countries. In France,
students in public schools were banned from wearing the famous headscarf, seen as a
“conspicuous religious sign”. In some German states, on the other hand, students are
allowed to wear it, but not teachers. In the United Kingdom and other countries, there
is no general prohibition, provided for by law, but individual schools can decide to
introduce such a ban or limitation by regulation. Therefore, a variety of responses can
be observed to this controversial issue. This variety can be explained by the reasons
behind the adoption of one or another of the official positions. Clearly, in all these
cases, legislators and administrators of educational institutions were trying to balance
two objectives that are quite difficult to harmonize (and rightly so). The first objective

1 La liberté religieuse, instrument essentiel de la démocratie, selon Mgr Paul Gallagher, in
”La vie populaire”, available at https:/Aww.lavie.fr/christianisme/eglise/la-liberteacute-religieuse-instrument-
essentiel-de-la-deacutemocratie-selon-mgr-paul-gallagher-16229.php, accessed March 15, 2025.

2 lbidem.

3 Charles Taylor, Why We Need a Radical Redefinition of Secularism, in Judith Butler, Jurgen
Habermas, Charles Taylor, Cornel West, The Power of Religion in the Public Sphere, New York,
Columbia University Press, 2011, pp. 36-37.
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was to maintain neutrality in public institutions, aiming to ensure equality between all
major faiths. The other was to ensure the maximum possible freedom of religion, or, in
its most general form, freedom of conscience — which seems to have led to the
acceptance of the hijab everywhere. To overcome these tensions, various arguments
were presented in the German and French cases. For the Germans, the most important
thing was to ensure that an individual who is the bearer of state authority in a public
institution is not religiously marked. In the case of the French people, attempts were
made to question the fact that wearing the hijab was a free act. The arguments went as
far as to suggest that girls were forced by their families or male colleagues to adopt this
dress code that was meant to show their religion. This was an argument, frequently
used in the public space, however dubious it might seem in the light of sociological
research conducted among the students themselves. The other main argument was that
wearing the headscarf on the school premises was more a declaration of hostility
against the state and the essential institution of secularism than an act of piety. This was
the meaning behind the introduction of the concept of the “ostentatious sign” and the
protest of Muslim women that “the headscarf is not a sign”™.

As it can be seen, these different national answers to the same question reflect
different positions on how to balance the two main objectives of a secular regime. On
another level, the dilemma and its solution remain hidden under the illusion that there
is only one principle here, namely secularism and its corollary: that of the neutrality
of public institutions and spaces (the “spaces of the Republic”). Thus, regardless of
the way in which religious freedom is approached, it remains only a matter of
nuance, of applying an essential feature of the democratic regime.

Naturally, beyond any debates and decisions regarding the different religiously
motivated realities, a single question remains, namely whether conflicts on this
issue can be avoided through state prohibitions or repressions or, rather, through an
exercise of tolerance and dialogue.

2. The role of the European Court of Human Rights in protecting religious

freedom

The defence and promotion of the ideals and values belonging to a pluralistic
democratic society encourages the provision of a guarantee that allows each person
to exercise their belief or religion with respect for others®. At European level, this
guarantee is found in particular in Article 9 of the European Convention on Human
Rights (ECHR)®, as well as in various judgments of the Court (ECtHR).

4 Ibidem, p. 42.

5 ECtHR (it will be quoted bellow ECtHR), S.A.S. v. France, July 1%, 2014, § 128.

6 The European Convention of Human Rights (it will be quoted bellow ECHR) does not
define pluralism, but affirms the guarantee of freedom of thought, conscience and religion in its
Article 9, paragraph 1, which article states that “Everyone has the right to freedom of thought,
conscience and religion; this right includes freedom to change his religion or belief and freedom,
either alone or in community with others, to manifest his religion or belief in public”; therefore, the
Convention manages to frame pluralism by recognizing the diversity of religions and beliefs.
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By enshrining the textual and legal guarantee of religious freedom in Article
9 of the European Convention on Human Rights, individuals are assured the right
to religious freedom and to manifest it, although the latter may be distinct from the
majority religion. The guarantee of religious freedom therefore contributes to
pluralism, but the legal affirmation of the latter cannot guarantee real pluralism
without also being achieved in practice. This European guarantee aims, however, to
protect individuals, but also to encourage them in their diversity.

The term religious belief is understood, according to the Court, as representing
all personal beliefs having a certain degree of strength, seriousness, coherence and
importance’, the content of which is formal and can be identified®. Religious
freedom covers the beliefs of everyone — believers, atheists, agnostics, skeptics,
and people indifferent to religion®, excluding any assessment by the state of the
legitimacy of the religious beliefs in question®. All are, in their plurality and
diversity, protected identically by the European Convention on Human Rights??.

Thus, the interpretation of the ECHR is part of an inclusive approach, a
pluralistic approach. If diversity is a fact, it is necessary to regulate and protect it,
especially considering today's globalized and pluralistic societies. Thus, European
pluralism implies in particular the affirmation of religious freedom that allows
everyone to express their beliefs. By textually and legally enshrining the religious
guarantee in Article 9 of the Convention, individuals are assured the right to
religious freedom and to its manifestation, although the latter may be distinct from
the majority currents. Religious freedom contributes to pluralism, but the legal
affirmation of the latter cannot guarantee real pluralism. This European guarantee
aims, however, to protect individuals, but also to encourage them in their diversity.
Indeed, recognizing this diversity or even encouraging it allows everyone to express
their conviction and, therefore, the possibility for each believer to participate in the
religious diversity of society and to enrich it.

The scope of the protection that Article 9 of the ECHR provides for religious
freedom includes different levels. First of all, Article 9 regulates personal belief. It
is about belief as a concept intrinsic to individuals, that which is linked to their
innermost being. The scope of this protection also includes the possibility of
changing one’s religion, a concept comprised between internal belief and external
expression. Finally, the European guarantee also extends to the manifestation of this
religion, whether by proselytism or by the simple manifestation of one’s conviction,
in public or in a group, at workplace. It should also be noted that paragraph 2 of
Article 9 allows for limitations on the freedom to manifest one’s religion. These

" ECtHR, Campbell and Cosans v. United Kingdom, February 25, 1982, § 36.

8 ECtHR, T. Mac Feeley v. United Kingdom, May 15, 1980, DR 20/44.

9 ECtHR, Kokkinakis v. Greece, May 25, 1993, §31.

10 ECtHR, Manoussakis and others v. Greece, September 26, 1996, § 47.

11 Cour européenne des droits de I’'Homme, Overview of the Court’s case-law on freedom of
religion, research division, Edition du Conseil de I’Europe, 2011, p. 6.
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limitations are also part of an approach to the protection of religious pluralism and
the peaceful exercise of the rights guaranteed by Article 9 paragraph 1.

Pluralism can be defined as the recognition of the existence of several ways
of thinking, of behaviour, of political and religious opinions, of several political
parties, of the very existence of these currents of thought. The concept of pluralism
is mentioned only in the case-law of the Court. Indeed, the Convention itself does
not guarantee the notion of pluralism; it is the Court which, through its judgments,
seems to enshrine and guarantee the concept and necessity of religious and cultural
pluralism in Europe. Thus, pluralism is understood by the Court as respect for and
recognition of the diversity and dynamics of cultural traditions, ethnic and cultural
identities, religious beliefs and artistic, literary and socio-economic ideas and
concepts'?. This recognition and this form of respect are essential within all
societies. Indeed, as societies are extremely diverse, the European legal guarantee
of tolerance and pluralism is the “keystone”*® of human rights, democracy and the
rule of law.

In numerous judgments, in particular concerning freedom of religion (Article
9 of the Convention) and freedom of expression (Article 10 of the Convention), the
Court reaffirms that a democratic society is characterised by pluralism. Furthermore,
in particular in order to regulate the limitations of these freedoms mentioned above,
the ECtHR takes into account the need to recognise diversity and studies the
impact of its decisions on pluralism within a given society.

3. Contemporary challenges: the confrontation between religious rights

and other fundamental rights

The protection of religious freedom has been and is a central theme in
shaping debates in the public sphere and in developing concerns for establishing a
climate of tolerance, acceptance and non-discrimination in society. On the one
hand, there is the issue of protecting all those who belong to a Christian or non-
Christian faith, as well as those who have no religious faith; on the other hand, it is
about ensuring that the government (as the legislative initiator in any state) and the
political class do not favor one or more religions. Each religion could present a
“comprehensive worldview”, but both the state constitution and public opinion
must accept and recognize the legitimacy of the existence of a plurality of religious
beliefs, opinions and worldviews and expressly prohibit any acts or facts of
discrimination.

Discrimination based on religion or belief may be based on any religion,
belief or similar philosophical belief, and therefore also on the lack of any religious

2 Cour européenne des droits de ’homme, Guide sur [’article 9, liberté de pensée, de
conscience et de religion, Edition du Conseil de I’Europe, 2018, p. 71.

13 Marc Sztulman, La Cour européenne des droits de [’homme et la notion de tolérance: de
Desprit de sacrifice au sacrifice de I’esprit, in Tolérance & Droit (sous la direction de Xavier Bioy,
Benjamin Lavergne, Marc Sztulman), 2003, available at https://books.openedition.org/putc/736,
accessed March 15, 2025.
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belief (atheism). The concept of “religion” includes both state-recognized religious
cults and other branches or sects of a particular religion. For example, the
employer’s refusal to grant two days off for each of the two annual religious
holidays declared as such by legal religious cults other than Christianity to persons
belonging to them constitutes an act of discrimination.

Discrimination on the basis of religion in employment and labor relations
remains illegal even when it concerns an employee belonging to a prohibited sect
on the grounds that it violates the law, poses a danger to public order, national
security, health or public morals or good morals, since a distinction must be made
between the violation of the legal limits of freedom of conscience and the principle
of equal treatment, which is violated as long as the effect provided for by law,
regardless of the discriminatory criterion used, occurs: the non-granting, restriction
or removal of the recognition, use or exercise of the rights provided for in labor
legislation. The exception is workplaces for which membership of a certain religion
represents an authentic and determining professional requirement (priests, religion
teachers).

In the event of filing a complaint/legal action, the person who considers
themselves discriminated against on the basis of religion does not have to declare
their religion or beliefs since religious belief constitutes a psychic, internal
element, independent of religious worship practices which represent an
externalization of religious ideas®; it is sufficient to demonstrate that he/she was
treated less favorably because the employer believed that he/she belonged to a
particular religion or had certain beliefs (this also applies to discrimination based
on ethnicity or political opinion).

Tensions and confrontations have arisen between religious freedom and
other fundamental rights (the right to work, equal rights, freedom of association,
LGBTQ+ rights) as the principle of equality and non-discrimination has been
expanded, allowing for other criteria of discrimination that were not expressly
provided for in international legal acts and documents.

Discrimination based on sexual orientation is the situation in which a person
is treated less favorably than another person in a comparable situation, based on the
criterion of having sexual relations with either persons of the same sex, persons of
the opposite sex, or both persons of the opposite sex and the same sex. Using the
same reasoning as in the case of permitted discrimination, we can consider that the
principle of non-discrimination is not applicable to workplaces where, due to the
nature of the professional activities concerned or the context in which they are
carried out, a characteristic related to sexual orientation constitutes a genuine and
determining professional requirement, provided that the objective pursued is
legitimate and the requirement is proportionate. A relevant example in this regard
is the case of priests and deacons who, in order to be appointed to office, must

14 See loan Muraru, Protectia constitutionald a libertdtilor de opinie, Bucharest, Lumina Lex
Publishing House, 1999, p.56.
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comply with the canonical, statutory and church regulatory conditions® prohibiting
homosexuality.

Discrimination against transsexuals raises the question of its qualification, as
it cannot be classified as discrimination based on sex or sexual orientation,
transsexualism representing, in fact, a change of sex. The European Court of
Human Rights has shown that: “transsexuals are usually understood to mean
persons who, although physically belonging to one sex, have the feeling that they
belong to the other; they often try to access a more coherent and less equivocal
identity, for this purpose undergoing medical treatments and surgical interventions
in order to adapt their physical characteristics to their psyche®. This definition of
transsexuals is made in relation to sexual psychism?’ and not to the state of affairs,
namely the sexual organs. In the cases on which the ECtHR ruled, the issue of their
sexual identity was raised®, the Court estimating that “the state’s refusal to take
into account the changes in the appellant’s civil status that occurred lawfully
constitutes a violation of the right to respect for private life within the meaning of
Article 8 of the European Convention on Human Rights” and that, by proceeding in
this way, the state treats the individual as an appearance, without taking into
account the effects of lawful medical treatment'®. The same issues raised by sexual
identity also arise in the matter of legal employment relationships, depending on
the stage of the sex change operation, which may be in the desired phase, in
progress or in the completed process stage. Thus, the refusal to hire or the dismissal
of a person on the grounds that he wants to change his sex are prohibited,
representing cases of direct discrimination. On the other hand, a refusal to hire or a
dismissal of a person who is in the process of changing his sex or who has changed
his sex appear to be licit when sex constitutes a genuine and determining
professional requirement. For these reasons, we consider that the formulation that
the English legislator gave to the non-discrimination of transsexuals in section 2A
of the Sex Discrimination Act of 1975 is very relevant and appropriate: “It is
prohibited to discriminate against a person who intends to change, is in the process
of changing, or has changed his sexual affiliation”?.

In international law, the absence of a legal definition of religion has allowed
international institutions to stimulate and extend the protection of religious freedom
in the area of sexual orientation. However, some figures in religious life have

15 See, for example, art. 123 par. 4 of the Statute of the Romanian Orthodox Church.

16 ECtHR, Case Rees v. United Kingdom, October17, 1986.

7 Ibidem.

18 ECtHR, Decision of 6 November 1980 on the non-legal recognition in Belgium of the new
sexual identity of a transsexual; decision of 17 October 1986 on the non-legal recognition of the new
sexual identity of a transsexual in the United Kingdom.

19 Constantin Bérsan, Conditiile in care se pot adresa plingeri C.E.D.O. la Strasbourg, in
Curierul Judiciar nr.1/2002, pp. 15-32.

20 See Janice Nairns, Employment Law for Business Students, third edition, Pearson Education
Limited, Essex, England, 2008, p. 75.
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reacted to this development, while affirming their criticism of homosexuality as a
manifestation of their religious freedom.

In the human rights system, religious freedom or freedom of belief is not
defined by the conformity of human behavior to the theologies, beliefs or doctrines
of a particular Church or religious community, but by respect for the autonomy of
the individual and his or her conscience. International and European law guarantees
that women and LGBTQ+ people can enjoy freedom of conscience and religion
without discrimination. From this perspective, we can observe a new
metamorphosis of the notion of religion through the principle of non-discrimination
on the basis of sexual orientation?': on the one hand, the transition of sexuality
from a dynamic regulated by religious doctrines to a space of freedom guaranteed
without discrimination within the framework of religious freedom and, on the other
hand, religious freedom is not protected if it is expressed in discriminatory
behavior towards homosexuals.

The dynamics discussed already show the ambivalence of the relationship
between religion and religious freedom with regard to gender and sexual orientation.
Indeed, with regard to religious freedom, the manifestation of a religion has been
invoked to legitimize discrimination against LGBTQ+ people, to exclude them, to
defend the right of believers not to commit sin by celebrating a homosexual union or
even to postulate the negotiable nature of the condemnation of homosexuality in the
interpretation of sacred texts. This analysis is possible through a jurislinguistic
methodology?2. Indeed, in order to better understand the issues of religious freedom
at the intersection of sexual orientation and to provide a rich and meaningful
representation of it, it is appropriate that, in addition to understanding the
terminological evolution related to religious freedom and sexual orientation in
international law, international legal acts define the terms to which they refer, and case
law clarify the divergences and possible ambiguities between the various legal texts
and their interpretation and application, in order to clarify the specialized, technical
meaning of the terms and their significance. The construction of a right to sexual
orientation”® has caused a conflict in the interpretation of religious freedom between
UN institutions and religious actors. The qualification of the principle of non-
discrimination on the basis of sexual orientation as a limit to the exercise of religious
freedom has been contested by Christian and Muslim religious organizations.

Since 2003, the risk of identifying in the linguistic formula “sexual
orientation” a concept foreign to the religious values shared by certain national
communities has appeared in two dimensions: in the United Nations' reflection on

21 Eleonora Ceccherini, Principio di non discriminazione in base all ‘orientamento sessuale.
Un breve sguardo sullo stato del dibattito nelle esperienze costituzionali straniere, in Diritto pubblico
comparato ed europeo, n. 1/2001, p. 39.

22 Gérard Cornu, Linguistique juridique, 111¢™ édition, Paris, Montchréstien, 2005, p. 76.

23 Eric Heinze, Sexual Orientation: A Human Right. An Essay on International Human Rights
Law, Dordrecht-Boston-London, Martinus Nijhoff Publishers, 1995, p. 74.
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the ambivalence of the cultural factor in building an international consensus on the
protection of the human rights of LGBT people; in the mobilization of the religious
factor at the institutional level in order to obtain the approval of specific acts that
recognize in religious traditions non-negotiable values to which human rights must
adapt. As for the second dimension, the mobilization of the religious factor can be
illustrated by referring to the opposition that many states have shown to the
proposal for a resolution on sexual orientation and gender identity presented by
Brazil within the UN Commission on Human Rights. Pakistan considered that the
United Nations' action to protect sexual orientation is “politically incorrect” and a
“direct insult to all 1.2 billion Muslims in the world”. Indeed, the objective of
pursuing the protection of sexual orientation was considered unacceptable to the
extent that “the Commission imposes on us values that we do not share”?*. These
criticisms were supported by many Muslim countries and this led to the non-
approval of the resolution, the discussion of which was postponed®. The resolution
was adopted by the Human Rights Council in 20112, This first formulation of the
text was followed by two others, namely in 2014%" and in 2016%,

The reference to national religious traditions as a criterion for limiting the
implementation of sexual orientation protection has given rise to the effects of a
true culture war. In such a war, which would pit conservative forces on one side
against progressive forces on the other, the religious factor would appear in
conservative inter-religious alliances. As has been observed in the literature, if “the
universalist-contextualist debate undoubtedly renewed its intensity in 2009, when
the United Nations Human Rights Council (UNHRC) launched the discussion on a
set of resolutions on the topic of traditional values®®, The Russian Orthodox
Church, along with the Organization of Islamic Cooperation, have played a crucial
role in developing a traditionalist human rights agenda hostile to the protection of
sexual orientation®,

24 United Nations — Human Rights Commission, Campaign Dossier. Resolution on Sexual
Orientation and Human Rights, available at https://www.iglhrc.org/sites/default/files/213-1.pdf, accessed
March 20, 2025.

%5 Commission of Human Rights, Postponement of Consideration of Draft Resolution
(E/CN.4/2003/L.92) and the Proposed Amendments Thereto (E/CN.4/2003/L.106-110), April 25, 2003.

% Human Rights Council, Resolution adopted by the Human Rights Council 17/19, Human
Rights, Sexual Orientation and Gender Identity (A/HRC/RES/17/19), July 14, 2011.

27 Human Rights Council, Resolution Adopted by the Human Rights Council 27/32, Human
Rights, Sexual Orientation and Gender Identity (A/HRC/RES/27/32), October 2", 2014,

28 Human Rights Council, Resolution Adopted by the Human Rights Council on 30 June 2016
32/2. Protection Against Violence and Discrimination Based on Sexual Orientation and Gender
Identity (A/JHRC/RES/32/2), July 15, 2016.

29 Kristina Stoeckl, Ksenyia Medvedeva, Double Bind at the UN: Western Actors, Russia, and
the Traditionalist Agenda, in Global Constitutionalism, nr. 3/2018, pp. 383-421.

30 Dmitry Uzlaner; Kristina Stoeckl, La religion et les valeurs traditionnelles: La Russie dans les
guerres culturelles transnationales, in “ThéoRémes”, 2024, available at https://doi.org/10.4000/12z8u,
DOI: 10.4000/12z8u, accessed April 13, 2025.
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On the other hand, from a legal point of view there is no “intrinsic
incompatibility between the right to freedom of religion or belief, gender equality
and human rights, of women and LGBTQ+ persons™®. United Nations experts
consider sexual orientation both as a sphere of freedom protected by religious
freedom and as an evolving dimension of religious rights. For example, speakers at
the 2016 conference on “Freedom of Religion or Belief and Sexuality” questioned
religious traditions and sacred texts in order to promote the protection of sexual
diversity through religion. Following an approach aimed at promoting a new
awareness of religion and sexual rights, they stated that “(...) the idea of the
Conference was to overcome the misperception of an abstract normative dichotomy
and to identify possible synergies between commitments in the name of freedom of
religion or belief and the rights of LGBTQ persons, for example by encouraging
innovative theological interpretations of religious sources and traditions”2.

Some religious actors, however, identify in inclusive interpretations of
religious freedom a danger of secularization of their respective religious rights and
a violation of their confessional autonomy. More specifically, religious actors
express concern that their theologies and religious rights are increasingly forced to
yield to a single “religious freedom of sexual orientation” imposed by the United
Nations. In this way, the criticism of the universality of sexual orientation seems to
quietly challenge international organizations regarding the possibility of developing a
pluralistic interpretation of religious freedom in the emotional and sexual domain,
including critical positions on sexual orientation®,.

Another controversial aspect is the establishment of trade union organizations
among clerical personnel in states that recognize the autonomy of religious cults
from the state. As for the autonomy of cults — which consists of their religious and
institutional independence from the state — it must be said that this differs in terms
of the way it is manifested. This differentiation is caused both by the socio-political
reality in each state and by its legal system, hence the different relationships
between denominations and the state, which have also given rise to different legal
regimes, such as: the regime of separation of churches from the state, the concordat
regime or agreements between the state and denominations, the regime of legal
recognition or non-recognition of religious cults.

Religious freedom also includes the freedom of members of religious and
belief communities to establish themselves in associations with legal personality.
The freedom of religious communities cannot be understood only as an absence of

31 Rapporteur spécial sur la liberté de religion ou de conviction, Violence et discrimination de
genre perpétrées au nom de la religion ou de la conviction (A/HRC/43/48), 2020, p. 19.

32 Conference Summary: Freedom of Religion and Belief and Sexuality, Organized by the United
Nations Special Rapporteur on Freedom of Religion or Belief and Muslims for Progressive Values,
June 8-10, 2016, available at https://www.ohchr.org/sites/default/files/Documents/Issues/Religion/
FORBAnNdSexuality.pdf, accessed February 20, 2025.

33 Nathan A. Berkeley, Religious Freedom and LGBT Rights: Trading Zero Sum Approaches
for Careful Distinctions and Genuine Pluralism, in “Gonzaga Law Review”, no. 1/2014, p. 14.
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the prohibition to establish themselves as legal persons, of which only a tiny
minority benefits, but also consists in the freedom to decide whether they want to
do this in order to acquire legal personality, as well as in their autonomy, once
established. Freedom of association is imposed as a right recognized to individuals
(individual freedom), but also to religious groups as a whole, as legal persons
(collective freedom). The process of obtaining legal personality by religious groups
should be open to as many communities as possible, without excluding any
community on the grounds that it is not a traditional or recognized religion or
through excessively narrow interpretations or definitions of religion or beliefs. Of
course, the principle of religious autonomy is decisive regarding the right of
members of the clergy to form trade union organizations.

For example, the Romanian Orthodox Church is organized and operates
according to the Statute recognized by Government Decision no. 53/2008. This
statute prohibits priests from establishing associations, foundations or organizations
of any kind, therefore including unions. This prohibition aims to protect the rights
and freedoms of the Romanian Orthodox Church, allowing it to preserve the
Orthodox tradition and its founding dogmas. However, Government Decision no.
53/2008 does not expressly prohibit the establishment of a union of members of
clerical and non-clerical staff; we do not find this prohibition either in the Labor
Code, or in the Social Dialogue Law no. 367/2002, or in previous laws regulating
the field of collective labor relations and the right to associate in unions. Since
clerics are recognized by many Romanian law specialists as employees, having
civil service relationships similar to legal labor relationships®, the law guarantees
them the right to form a trade union. This right cannot be subject to any restriction
based on religious affiliation or prior approval by hierarchical bodies. However, as
the ECtHR ruled when pronouncing the Judgment in the Case of the Good
Shepherd Trade Union v. Romania®, the national court's refusal to register the
union founded by employees of the Archdiocese is justified®, constituting an
application of the principle of the autonomy of religious cults, according to which
religious communities have the right to organize themselves freely, in accordance
with their own statute. The ECtHR ruled that the refusal to register the trade union
falls within the margin of appreciation enjoyed by the national authorities in this
matter and, consequently, there cannot be a violation of Article 11 of the
Convention concerning freedom of association as long as the establishment of the
trade union was prohibited by the Statute of the Romanian Orthodox Church. In the
Court’s opinion, the facts at the origin of the case do not allow it to be concluded
that the national authorities exerted or allowed pressure to be exerted on the

34 Roxana Radu, Regimul juridic al cultelor si statutul personalului clerical din Romania, in
Mihaela Barbieru, Roxana Radu, Lucian Dindiricd (coord.), Biserica si societate: paradigme,
interpretari, implicatii, Targoviste, Cetatea de Scaun Publishing House, 2015, pp. 55-69.

35 ECtHR, Decision of July 9, 2013, The ”Good Shepherd” Trade Union v. Romania.

% 1bidem.
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members of the applicant trade union or that they failed in any other way to fulfil
their obligation to guarantee the effectiveness of the right of individual recourse to
justice®.

It is worth highlighting the legal and moral value of the Court's decisions,
their practical effectiveness, essential attributes that strongly emphasize the need to
deepen the rich case law of the European Court of Human Rights in the field of
freedom of association, religion and other fundamental rights. The major function
of the ECtHR, as emphasized in the doctrine, is to “complete”, to “remedy the gaps
and weaknesses of domestic law”, without substituting it%,

Domestic law remains the main instrument for protecting fundamental
human rights and freedoms. A truly modern legislation on private life and religious
freedom, which should be logical and functional (whether through a stand-alone
law or through the adaptation of criminal or civil codes as well as other already
existing laws), should contain articles expressly enshrining the following types of
individual rights: the right of the person to dispose of his or her own privacy (when
his or her private life does not produce negative effects on other persons), the right
of the citizen to change his or her sex and/or sexual orientation, the right of the
citizen to choose his or her behavior in the public and private spheres, the right to
make one's own clothing choices in private and professional life, except in cases
where certain “dress codes” are imposed for reasons justified by the specifics of the
employer's activity, the right to wear certain items considered “religious signs”
regardless of whether they are employed in a state or private institution.
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