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Abstract. Falling within the functionalist tradition, according to which language is
shaped and even bears certain constraints from the perspective of the functions it
performs and a variety of psychological, biological, historical, sociocultural or
environmental factors, cognitive linguistics develops within the anthropocentric
paradigm and its fundamental principle concerns the relationship between language and
cognition, the latter being closely connected with the process of knowledge and its
result. It is also based on the experience we have through the perception of the
surrounding world and the way we conceptualize it. In cognitive linguistics, metaphor
occupies a privileged place, being detached, however, from its status as a figure of
speech and reconstructing a model of thought, a conceptual correspondence between a
source domain and a target domain. Legal metaphor, by which we understand the
metaphor in the field of law, becomes a means of systematisation and conceptual
construction that facilitates communication among specialists and enables the
integration of an imaginative loan into a conceptual circuit. Legal metaphor is, above
all, a way of thinking, a means of producing knowledge.
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1. GENESIS AND EVOLUTION OF COGNITIVE LINGUISTICS -
AN OVERVIEW

Falling within the functionalist tradition, according to which language is
shaped and even subject to certain constraints in terms of the functions it performs
and a variety of psychological, biological, historical, sociocultural or environmental
factors?, cognitive linguistics develops within the anthropocentric paradigm? and its
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fundamental principle concerns the relationship between language and cognition, the
latter being closely connected with the process of knowledge and its result®.

Generally seen as a movement whose principles and approaches led to the
formulation of important theories, cognitive linguistics emerged in the 1970s as a
reaction against the generative paradigm which aimed at analysing language as an
autonomous module of the human mind, separate from other mental faculties, the
structure of linguistic expressions arising from the existence of a formal system of
rules. In contrast, cognitive linguistics does not consider language as a separate
component, but as “a reflection of general cognitive abilities governed by neural
processes™, based on the experience we have through the perception of the
surrounding world and the way we conceptualise it. It was promoted, inter alia, by
the works of Ronald Langacker®, the creator of cognitive grammar, George Lakoff,
concerned with metaphor, categories, the notion of prototype, Charles Fillmore, who
extended the so-called case grammar, developing a semantic theory of frames (frame
semantics) in which meaning can be studied via mental concepts and participants,
Leonard Talmy’, Charles Fillmore’s student, who took over various terms from
psychology, and many others.

The beginning of applying the cognitive approach in linguistics is marked by
the publication of the book Language and Perception, by G. Miller and P. Johnson-
Laird®, who wanted to lay the foundations of “psycholexicology”, the science of
studying the language system from a psychological standpoint®.

The interdisciplinary character of cognitive linguistics is influenced by the
information provided by other sciences, such as psychology, neurology, philosophy,
sociology, rhetoric and by the contact with disciplines such as psycho- and
sociolinguistics, computational linguistics, linguistic anthropology, ethnolinguistics®.
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The followers of cognitivism consider that language, with its properties, is an
open system dynamized by conceptualisation processes determined, in turn, by the
variety of human experience facets. Thus, the linguistic structure directly reflects the
faculty of knowing, cognition, more precisely a certain linguistic expression is
associated with a way of conceptualising a given situation.

Research in this field has diversified a lot and, at present, there is even a branch
called cognitive translatology, empirically oriented towards studies in the field of
translation, stemming from the dynamics of the mind-surrounding world couple, an
idea explained in a noncomputational manner*..

2. THE PLACE OF METAPHOR IN COGNITIVE LINGUISTICS:
THE CONCEPTUAL METAPHOR THEORY

Metaphor occupies a privileged place in cognitive linguistics, being detached
from its status as a figure of speech and assuming the role of a tool for structuring
cognitive systems.

An important contribution to the study of metaphor theories is made by the
conceptualist view which belongs to cognitive semantics and associates metaphor
with thinking processes, less with linguistic ones. Gibbs and Steen'? indicate five stages
in the transition from linguistic to conceptual or cognitive metaphor: a) identification
of the focal point of the metaphor, which refers to explicit metaphors and the process
of identifying metaphorical expressions in discourse, implying the presence of literal
and non-literal meanings; b) identification of the metaphorical idea, which relates to
complete metaphors and the establishment of a connection between certain concepts
in a manner normally inapplicable at the level of the literal meaning; c) identification
of the non-literal comparison, which involves finding values that correspond to the
missing terms, and establishing a comparison-type structure, an implicit structure in
any metaphor, seen as “a set of correspondences between conceptual domains in
which nonliteral similarity or comparison plays a pivotal role*?; d) identification of
the non-literal analogy, which leads to the implied concepts; e) identification of the
non-literal mapping, which prepares the conceptual format of the two elements of
the non-literal analogy.

Looking back, a book with an extraordinary impact in explaining and
interpreting the cognitive dimension of metaphor is Metaphors We Live By, written
by George Lakoff and Mark Johnson*, It sets the place of metaphor in thought, not
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in language. Metaphor reconstructs a model of thought, a conceptual correspondence
between a source domain and a target domain, in the form “the target domain” is
“the source domain”, and at the linguistic level the correspondences are represented
by metaphorical expressions such as: “Time is money”, “Argument is war”.
Mappings represent “the model according to which expressions are understood in
historical languages™®®.

Lakoff and Johnson establish three types of metaphors?®: structural metaphors,
relying on systematic correlations within our experience, instances where a concept
is “metaphorically structured in terms of another”!’, the abstract contents being
outlined based on the (quasi-)identity of some characteristics identifiable through
direct experience, orientational metaphors, which do not structure one concept in
terms of another, but organise an entire system of concepts to which they give a
spatial orientation (up-down, central-peripheral, etc.), rooted in our way of
perceiving the world and orienting ourselves in space, and shaped by physical
experience, cultural and historical-geographical criteria, and thirdly, ontological
metaphors, whereby ideas, emotions, events, actions are perceived as entities and
substances, enabling us to “refer to them, categorize them, group them, and quantify
them — and, by this means, reason about them™8, The authors also distinguish
between conceptual metaphor, as a cognitive structure consisting of two
heterogeneous concepts, and metaphorical expressions as a linguistic update of the
conceptual metaphor.

Some researchers, counting on the interactive dynamics of language,
emphasise the role of the cultural environment in the cognitive study of the former?®,
metaphor appearing as the manifestation of cultural categories based on cultural
models created in the mindset of certain communities or settings®.

3. APPROACHES TO LEGAL METAPHOR

3.1. The concept of specialised metaphor

Any attempt to provide the coordinates of legal metaphor should take into
account an incursion within the scope of the notion of specialised metaphor, which
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is a functional variant of scientific metaphor. It can be highlighted as a source of
conceptualisation at the level of the abstract image of the concept (conceptual
metaphor, according to Lakoff and Johnson’s theory 1980), or as a source of
denomination, at the level of linguistic realisation (terminological metaphor). The
latter determines a “domain transfer” in which the context acquires new values, while
poetic metaphor, whether explicit or implicit, involves two terms in a “relatively
free” transfer. Angela Bidu-Vrianceanu analyses terminological metaphor by
contrast with artistic metaphor, both being based on analogy and transfer, but also
having specific elements??,

Some researchers argue that, in the legal field, a terminological metaphor,
“ideal of intellectualisation”, of ‘“conceptual systematisation and emotional
neutrality”, becomes a means of manipulating the law?®. “However, law makes full
use of metaphors which, here, must meet the requirements of accuracy, precision,
non-ambiguity, conciseness and semantic correctness, being used in a special way,
rather as a way of thinking than of speaking. (...) the terminological metaphor
becomes structural, organising representations and experiences through simple or
complex, lexicalised names that have propagated in time and space. Metaphors
become transparent, being understood without any special intellectual effort”?.

3.2. The cognitive perspective on legal metaphor

Research based on the theoretical framework proposed by Lakoff and Johnson,
starting in the 1980s, demonstrated that the traditional view of metaphor in legal
discourse had not been supported by empirical evidence. Subsequent research has led to
the conclusion that, although we are often not aware of it, metaphors are omnipresent,
they are part of everyday life, and metaphoric thinking can have a great impact on legal
realities, on the manner in which lawyers think, speak or provide arguments®.

Legal metaphor, by which we understand metaphor in the field of law, is a
means of systematisation and conceptual construction that facilitates communication
among specialists and allows the integration of an imaginative loan into a conceptual
circuit. It is, above all, a way of thinking, a means of producing knowledge.
The presence of metaphor in legal discourse is “jurisgenerative”, which means that,
beyond its persuasive or rhetorical value, as a primary and obvious function, it
becomes a way of creating legal meanings and concepts®.
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Why isn’t the purpose of metaphor included only in the area of pedagogy and the
clarification of concepts? Because language mirrors how we see the world and things,
and how we see them depends on how we talk about them. Thus, language can become
manipulative?’, limiting or at least delimiting the understanding of reality, a feature
pertaining to metaphors, which bring shape and give contour to our thoughts.

Metaphors are tools for designating legal concepts, having a permeable shell
to social and economic developments®. Legal communities create metaphors to
project onto a legal concept in the process of construction, features specific to
another conceptual domain that either enjoys legal consistency and stability, or is
found in a non-legal area. Under the influence of practice, the new concept can meet
the legal, economic, social or ethical needs of the society where it is used. When this
happens, a legal community relaxes the creative potential of the metaphor and
practically prohibits creative interpretations, such as, for example, the case of the
concept of civil fruits, which appears in most civil codes?.

The cognitive approach to legal metaphors positions itself differently from the
model assumed by the legal theories of interpretation which support semantic
minimalism or moderate contextualism. In a complex way, this approach confirms
that interpretation could mean constructing the significance of the legal metaphor
and even suggests that this construction process is not necessarily subordinated to
the literal interpretation of the expression or sentence of which it is part, in opposition
to “traditional” models, where establishing the “literal” meaning of a word is the
condition for accessing its figurative meaning, a figurative meaning taken into
account only when the results do not lead to a rational interpretation®°.

3.3. The tree metaphor

The tree metaphor, with the meanings and concepts it expresses as an
imaginative support, is present in the field of law, being partly explained by the rich
symbolism of the tree, since the symbol, as universal language, establishes
relationships between two or more terms, having, in addition to the function of
mediation, a unifying role. It connects humans with the world and the universe, being
a factor of balance, but also a point of confrontation of antinomic forces, it “builds
bridges, brings together separate elements, connects heaven with earth, matter
with spirit, nature with culture, reality with dreams, the unconscious with
consciousness™,

27 |sabelle Richard, Metaphors in English for Law: Let Us Keep Them!, in “Lexis” [Online], no.
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Although the tree is not always an object of worship, its symbolism is
articulated around the idea of regeneration, of evolution of life and the Cosmos, an
evolution sometimes perceived by its cyclical character and by the fact that it gathers
different elements: water, moving and circulating with sap, earth — which helps it
maintain its verticality, the leaves — in close connection with the air, and wood, food
for fire. The tree of life feeds on the heavenly dew, and its fruits have the taste of
immortality. In Buddhism it is said that the Buddha experienced enlightenment under
the tree of wisdom, simultaneously a tree of the world and a tree of life. In the
Christian tradition, the tree is associated with divine manifestation, it is the major
signifier whose two extreme concepts are reunited by the cross, an instrument of
torture and salvation®.

The symbolism of the tree vibrates metaphorically, and the metaphor which
represents it has a specific place in the methodological inventory of many sciences,
if not all. An interdisciplinary metaphorical construct, the tree serves to create
taxonomies in linguistics, for instance. loan Milica quotes Pietsch (2012) to illustrate
the iconographic metaphor of the tree, which marks similarities and differences
between aspects of reality or thought: “The structural complexity of the tree (...) has
been considered over the centuries the ideal symbol to depict and map hierarchies of
knowledge and ideas™,

In law, the tree, which is not of a specific essence, evokes the symbolism of
verticality, of the relationships established at multiple levels.

The metaphor LAW IS A TREE or THE LAW SYSTEM IS A TREE is found
in both common law and civil law systems, highlighting their idiosyncrasies® thanks
to the structural characteristics of the tree, as a living organism — roots, trunk,
branches and leaves. In the former, the trunk symbolises the law that developed in
England after the Norman Conquest (1066), the branches representing its extensions
in the countries that were politically dependent on England, adopting this system
through colonisation or acceptance, modifying it according to their own needs and
traditions®, which justifies the differences between English law, Canadian law,
American law or Australian law.

In the civil law system, the trunk represents Roman law, from which several
legal systems have emerged and developed like branches, extending across
continental Europe. Metaphorically speaking, the image of the roots has similarities

32 |bidem, pp. 124-132.
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in both systems, rooted in history and proving their legitimacy, suggesting the
strength to maintain the coherence of an entire legal system. The metaphor of the
tree not only emphasises the vigour and stability of the legal system (through the
trunk), the resistance and solidity over time (through the roots grown beneath the
ground), but also the ability to evolve, to metamorphose and, at the same time,
to maintain its permanence.

We should also add that, in both legal systems, law is divided into branches:
civil law, criminal law, constitutional law, employment law, etc.

To Bozovi¢, law creates the image of a tree (LAW IS A TREE), and beyond
this picture with a strong impact since ancient, biblical times, the emerging idea
is that the legislative process is dynamic in nature, and the laws, from the draft stage
to adoption and implementation, develop like branches, feeding on common
principles®.

Cloutier notes, speaking of Canadian constitutional law, that it is shaped by
two important metaphors, that of the “living tree” and that of the “constitutional
architecture”, which outline a certain image and view of the Constitution. The first
suggests the evolutionary interpretation of the Constitution in order to harmonize
present realities, without ignoring aspects entrenched in tradition. The second
metaphor implies a static perspective on the Constitution, seen as an immutable
foundation on which the Canadian state is built, a perspective associated with a
somewhat literal interpretation of the supreme law, all these conceptualisations being
revealed in the persuasive or justificatory discourse within the courts®”.

It can be said that the metaphor of the living tree dominates Canadian
constitutional interpretation, sometimes substituting itself for the Constitution and
imposing on us the image of constant evolution®®.

This metaphor originates in the Edwards decision of the Judicial Committee
of the Imperial Privy Council (1930), to which a group of women appealed in order
to determine whether section 24 of La Loi constitutionnelle de 1867 (Constitutional
Act of 1867) should be interpreted in such a way as to allow the appointment of a
woman to the Senate: “Section 24: The Governor General shall from Time to Time
[...] summon qualified Persons to the Senate”. In other words, the question was
whether the term “person” was to be interpreted as including women. The
Committee’s answer was affirmative, stating that: “The British North America Act

36 Petar BoZovi¢, op. Cit., p. 415.

37 E. Cloutier, A Tale of Two Metaphors: A Narrative Take on the Canadian Constitution, in
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vivant: quelques réflexions politologiques et juridiques, in Alain-G. Gagnon si Pierre Noreau (coord.),
Constitutionnalisme, droits et diversité: Mélanges en I’honneur de José Woehrling, Montréal, Les Editions
Thémis, 2017, p. 83.
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planted in Canada a living tree capable of growth and expansion within its natural
limits™®°.

In doing so, the Committee proved that it related to the needs of society, the
analysis of which determines an evolutionary understanding of the constitutional
text. However, the word “limits” also appears, which indicates the idea of
maintaining a balance between the tribute paid to the initial intention and subsequent
development in a dynamic social context, all in a constructive manner, capable of
assessing the consequences and implications of the use of political and legal
instruments to maintain social harmony. From a linguistic point of view, this position
simultaneously embraces a semantic and contextual/pragmatic analysis.

4. CONCLUSION

Metaphor is generally seen as a stylistic, literary device, therefore many people
find it more difficult to recognise the metaphorical dimension of language in the field
of law. Over time, the old Wisterian view of metaphor, as a source of ambiguity and
subjectivism, was overcome*’, with metaphor acquiring new, specialised, even
terminological values, and being chosen by scientists for its capacity to produce
knowledge and create meanings dynamized by conceptual correspondences.

With the orientation towards cognitivism, metaphor acquired a supporting role
in expressing thought and organizing knowledge about existent and existence,
it easily slid towards generating concepts and facilitating the understanding of
abstractions.
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