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Abstract: Intellectual property still preserves the binary division between literary and 

artistic property and industrial property. The element that unites them is intellectual 

activity, namely the act of creation. Of course, we also see the aspect that differentiates 

them, namely the function granted to them. 

In practice, most often the aim is that the same good, after the expiration of the 

protection period of one type of intellectual property right, accesses the protection of 

another kind of intellectual right, but which maintains the same exclusivity, and if 

possible, for as long as possible. Among the causes that determine this behavior of 

economic operators who resort to the protection systems offered by intellectual 

property, we can see the international environment that has become ultra-competitive. 

Another aspect that unites these rights is that the aim is to appropriate the form of a 

product, namely the expression of the result of the creative effort. The appropriate form 

will only be that form perceptible thanks to the appearance of a product. This form, in 

principle, can form the object of appropriation through several types of intellectual 

rights. If this appearance is dictated by circumstances other than the imagination of their 

author, the product will not be able to be the object of protection, for example, by 

copyright. In other words, the form excluded by law refers to those characteristics of 

the form that are inseparable from the technical function of the object. 

Keywords: Intellectual property, creative freedom, product appearance, technical 

function, autonomy of intellectual property rights. 

1. CREATIVE FREEDOM 

Intellectual property still preserves the binary division between literary and 

artistic property and industrial property. The element that brings them together is the 

intellectual activity, namely the act of creation. Certainly, we also see the element 

that differentiates them, which is the function they have been given.  
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In practice, the aim is most often for the same goods, after the lapse of the 

protection period afforded to one type of intellectual property right, to be protected 

by another type of intellectual property right, but one that preserves the same 

exclusivity and, if possible, for as long as possible. Among the reasons giving rise to 

this behavior of economic operators who turn to the protection systems afforded by 

the intellectual property, we can list an increasingly ultra-competitive international 

environment. 

Another tie between the rights is the pursuit for appropriation of the shape of 

a product, i.e. the expression of the creative effort’s output. The appropriated shape 

will only be that shape which is perceivable thanks to the appearance of a product. 

This shape can, in principle, be subject to appropriation under a number of types of 

intellectual property rights. Should this appearance be dictated by circumstances 

other than the imagination of their author, the product may not be subject to 

protection, for instance under a copyright. In other words, the shape excluded by the 

law refers to those characteristics of the shape that cannot be separated from the 

technical function of the object. In these cases, there is no quasi-"identical" object 

that can be found to be the stake in a conflict of laws. In our understanding, identical 

means that it both falls under the scope of protection of each law and meets each and 

every specific condition of those regimes. 

We see a reconfiguration of the concept of originality1, which is increasingly 

oriented towards turning to account the creative freedom. The protection afforded by 

copyright, the length in time of which is significantly greater, is reserved for objects 

that are prone to be qualified as works, while the design law aims to protect products 

which, although new, have an utility nature and are intended to be mass-produced; 

on the other hand, the trademark law aims to guarantee the identity of the origin of a 

sign, in addition to distinguishing the products of one trader from those of another. 

In other words, the legislator has put in place the prerequisites for the autonomy of 

intellectual property rights by applying them a distinct legal regime, with sensibly 

different accession conditions2.  

 
1 V. Roș, Dreptul proprietății intelectuale. Vol. I. Dreptul de autor, drepturile conexe și 

drepturile sui-generis, C.H. Beck Publishing House, Bucharest, 2016, pp. 204 et seq.; G. Olteanu, 

Dreptul proprietății intelectuale, C.H. Beck Publishing House, Bucharest, 2008, pp. 48  et seq., 

N.R. Dominte, Dreptul proprietății intelectuale, Solomon Publishing House, Bucharest, 2024, pp. 340 

et seq., Vl. Diaconiță, Dreptul proprietății intelectuale. Curs universitar, Hamangiu Publishing House, 

Bucharest, 2023, pp. 322 et seq. See also A. Speriusi-Vlad, Despre condițiile generale de protecție a 

creației intelectuale: utilitatea acesteia și creativitatea proprie autorului, in “Universul Juridic 

Magazine”, no. 4/2017.   
2 The works can also be made publicly available online. As to copyright protection under the 

personal data protection legislation, see C. Jugastru, Dreptul de autor în contextul prelucrării datelor 

cu caracter personal, in the Volume Provocările dreptului de autor. La 160 de ani de la prima lor 

reglementare legală în România, coordinated by V. Roș, C. R. Romițan, Hamangiu Publishing House, 

Bucharest, 2022, pp. 135 et seq. 
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We are invited to investigate not only whether there was creative activity, but 
including whether the author also enjoyed creative freedom, as analyzed at the time 

of conceiving the good, independently of factors that are subsequent and external to 
product creation. 

Quite recently, we have noticed that a Hungarian company “sought provisional 
prohibition of any reproduction, distribution, public communication and any other use 
of the claimant’s works consisting of the “SuperBike” product design, until a final 
judgment is handed down on the substance of their action for copyright infringement”. 
The court which heard the substance of the case held that “SuperBike” toy design could 
not be classified as an original or derivative artistic work, but that it represented an 
industrial design or model, produced by a design company for the purpose of 
producing and marketing industrial goods. Consequently, the court attached an 
economic and commercial end to this good, like for most industrial designs, which 
excludes the applicability of Law no. 8/1996 on copyright and related rights which, the 
court's view, apply only to the original artistic creations expressly that are listed in 
Articles 7 and 8 of the aforementioned regulatory act. It was further found that the 
design of the “SuperBike” model had been registered by the claimant as a community 
design with EUIPO3; nevertheless, its protection ceased because the registration period 
was not renewed on 2 August 2016. Furthermore, the defendant did not place the 
product on the market clandestinely but commenced the design registration procedure 
with the application filed on 21 February 20234. 

In our opinion, the court erred in holding that the design law cannot be 
cumulated with the copyright. The author may benefit simultaneously or alternatively 
from copyright protection.  The protection conditions will apply alternately, so that 
we will look for novelty in the territory of designs, and for originality, if the 
protection sought is that afforded by copyright5. What will have to be analyzed, 
on a case by case basis, is whether the object can be protected under each of the 
competing laws, i.e. to prove that the protection conditions under each law are met. 
In other words, it is neither a question of cumulating these conditions, nor of looking 
for other conditions, but of fine-tuning the interpretation of the conditions that 
already are in place.  

The novelty stems from the fact that we can talk about a limited cumulation. 
In the context of Cofemel Judgment, the Court of Justice of the European Union held 
that cumulative protection on the basis of the two law could only be considered in 

 
3 Oficiul Uniunii Europene pentru Proprietate Intelectuală (European Union Intellectual 

Property Office).  
4 Hunedoara Tribunal, Civil Judgment no. 261/2024, rendered in Case no. 2676/97/2023, 

unpublished, which can be viewed at the web address: https://www.rejust.ro/juris/724g8777d (viewed 

on 20.08.2025).   
5  F. Greffe, Traité des dessins et des modèles, Litec, Paris, 2000, p. 114, apud M. Vivant, Les 

grands arrêts de la propriété intellectuelle, Dalloz, Paris, 2004, p. 226. Also, as to the technical function 

in the area of designs, and not only that, see A. Livădariu, Drepturi de proprietate intelectuală.  

Mărci comerciale, desene și modele industriale, Hamangiu Publishing House, Bucharest, 2024, pp. 133 

et seq.    

https://www.rejust.ro/juris/724g8777d
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certain instances, precisely in order to avoid infringing the functions and 
effectiveness of the two types of protection6.  

2. TECHNICAL FUNCTION 

Technical function is an essential concept in intellectual property law, but its 

role and effects differ substantially depending on the type of protection concerned: 
patents, designs, trademarks or copyrights, which help distinguish between what is 
protectable and what is not.  

Under the patent law, technical function refers to the technical character of an 
invention, i.e. how the proposed solution solves a technical problem using technical 
means. It is essential to determine whether an invention is patentable, on the one hand, 
and to distinguish abstract ideas, mathematical rules or business methods (which are 
not patentable) from technical solutions (which may be patentable), on the other hand7. 

Under the industrial design law, the technical function has a different role from 
that under the patent law. It is true that the design law is intended to protect the shape, 
external appearance and design of a product, but only to the extent that it also has an 
individual character. In this field, the technical function is even a barrier to obtaining this 
type of intellectual right. According to the legislation “a design which is exclusively 
determined by a technical function may not be registered”8. The rule is designed to avoid 
unlimited monopolies on technical solutions, which should be protected by patents, not 
by designs. The design law is easier to obtain and can take longer9. 

When it comes to the trademark law, the technical function appears again, but 
again it has a completely different role compared to patents. In this case, the technical 
function is ground for exclusion from registration10. If the shape or other 
characteristic of the sign has an essential technical role11, it cannot be registered as a 

 
6  CJEU, Cofemel Judgment, 2019, Case C-683/17, Cofemel Sociedade de Vestuaroi v. G-Star Raw 

CV, which can be found at: https://eur-lex.europa.eu/legal-content/RO/TXT/?uri=CELEX:62017CJ0683 
(viewed on 20.08.2025). In this regard, in a dispute, the copyright on a graphic work of art which 
included the name Amaroy was opposed to a registered trademark with the same name (Bucharest Court 
of Appeal, Civil Judgment no. 1318/15.10.2020, unpublished, which can be examined by accessing the 
Sintact.ro database or at www.rolii.ro).   

7 See Article 6 et seq. of Law no. 64/1991, republished. Article 11 of the same law states that 
“an invention shall be considered as involving an inventive step if, to a person skilled in the art, it does 
not obviously result from the knowledge contained in the prior art”. 

8 Article 8 of Law 129/1992 on the protection of designs, republished.   
9 CJEU, Doceram Judgment, 2018, Case C-395/16, Doceram GmbH v. CeramTec GmbH (on the 

matter of designs), available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62016CJ0395 
(viewed on 20.08.2025) 

10 According to Article 5 of Law no. 84/1998 on trademarks and geographical indications, 

republished, it is stated that they “shall be refused for registration or may be declared invalid if 

registered, for the following absolute grounds: ... (e) signs which consist exclusively of the shape of the 

goods or of some other characteristic which is inherent to the nature of the goods themselves or which 

is necessary to obtain a technical result or which gives substantial value to the goods”.  
11 For instance, they improve performance, efficiency, durability, etc. 

https://eur-lex.europa.eu/legal-content/RO/TXT/?uri=CELEX:62017CJ0683
http://www.rolii.ro/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62016CJ0395
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trademark, in order not to block competitors' access to a technical solution. The aim 
of the legislator is to avoid eternalization of a sign which incorporates a technical 
function through a trademark. If a shape with a technical function were registered as 
a trademark, it could become protected indefinitely, as long as it is used. This would 
bypass the patent system, which offers limited protection (e.g. 20 years). In other 
words, a balance is struck between the private and the public interest (open access to 
technical solutions). 

The concept of technical function also appears in copyright, but again with a 

different meaning and role from patents, designs or trademarks. Protection is 

afforded only to the original expression, and not also to the shapes imposed by 

technical needs. In this area, the technical function limits protection, because 

copyright does not protect ideas12, but their original expression. If a shape is imposed 

strictly by the technical function of the object, the good cannot benefit from 

copyright protection13. The Court of Justice of the European Union (CJEU), in 

Brompton Bicycle case, explained that a work may be protected by copyright even 

if it has an utility function, but only insofar as the shape is not imposed solely by 

technical considerations. In this respect, it has been emphasized that the criterion of 

originality cannot be met by the component elements of an object which would be 

characterized solely by their technical function. To protect the latter through 

copyright would be to open up the possibility of monopolizing ideas, particularly to 

the detriment of technical progress and industrial development. However, if the 

expression of these components is dictated by their technical function, the different 

ways of implementing an idea are so limited that the idea and the expression could 

be confused.  In its 2020 judgment, the CJEU ruled on the case relying on the principle 

that copyright protection can apply to a product whose shape is only partly needed to 

obtain a given technical result, and only when, in relation to that shape, the designer has 

managed to imprint their personality through free and creative choices14. 

 
12 According to Article 9 of Law no. 8/1996 on copyright and related rights, “the following may 

not benefit from the legal protection of copyright: (a) ideas, theories, concepts, scientific discoveries, 

processes, methods of operation or mathematical concepts as such, and inventions, contained in a work, 

however taken up, written, explained or expressed; ...”. 
13 See CJEU, Brompton Judgment, 2020, Case C-833/18, Brompton Bicycle Ltd v. 

Chedech/Get2Get (on the matter of copyright), available at: https://eur-lex.europa.eu/legal-

content/RO/TXT/?uri=CELEX:62018CJ0833 (viewed on 20.08.2025) or CJEU, Cofemel Judgment, 

2019, Case C-683/17, Cofemel Sociedade de Vestuaroi v. G-Star Raw CV, which can be examined at: 

https://eur-lex.europa.eu/legal-content/RO/TXT/?uri=CELEX:62017CJ0683 (viewed on 20.08.2025), 

as well as CJEU, Judgment of the Court (Third Chamber) of 1 December 2011, Eva-Maria Painer v. 

Standard Verlags GmbH, Case C 145/10, available at the web address:  https://eur-lex.europa.eu/legal-

content/RO/TXT/?uri=CELEX:62010CJ0145 (viewed on 20.08.2025). 
14 The expression of an idea (folding a bicycle frame) helped design a frame mechanism to 

perform this function. The question that arises is whether application of this folding mechanism on the 

frame qualifies as creative activity. The Court invited the tribunal to dwell into the designer’s creative 

freedom. If the technical solution they wanted to reach could only be achieved in a technical way, then 

the designer’s work was not original.    
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We note the efforts of the European Court of Justice to harmonize matters 

related to this phenomenon of intellectual property right cumulation, by proposing 

new guidelines for the terms of work, originality or technical function, so widespread 

in the intellectual property landscape.   

The shape excluded by the law refers to those characteristics of the form that 

cannot be separated from the technical function of the object, if when these are not 

patentable. Where it is not possible to dissociate the ornamental shape of the object 

from its technical result, cumulation will not be allowed, and only the patent law can 

be potentially applied, as the resulting object is protected as an invention. This 

solution will be required when the shape of the object appears as a pure functional 

necessity, inseparable from the industrial result. Unfortunately, it will not matter if 

the object is not patentable. Thus, we can only conclude that the object will remain 

devoid of protection. In other words, the object is of purely utilitarian nature and, 

absent any inventive substance, it will not be patented.  

These interpretation standards have been reiterated by the Court of Justice of 

the European Union in “Gömböc” Case15. Here, the aim was to register as trademark 

a sign representing a 3D, convex body made of a homogeneous material, resting on 

one single point of stable equilibrium and one single point of unstable equilibrium, 

the shape of which guarantees that the object concerned will always return to its 

position of equilibrium (a 3D mark)16. Its registration as a trademark was refused by 

the Hungarian Intellectual Property Office (HIPO) on the grounds that, because of 

its external design, it served in its entirety the attainment of the technical purpose of 

always returning to its uprise position. The Office further added that the sign was 

uniquely represented by a shape, i.e. a tangible symbol stemming from a 

mathematical discovery. The product was also protected as a design.  

The Court of Justice of the European Union (CJEU) has been asked to rule on 

the concepts of “shape of goods which is necessary to obtain a technical result” and 

“shape which gives substantial value to the goods”. 

The preliminary questions concerned, on the one hand, whether examination 

of the functionality of a shape should be assessed solely in the light of the graphic 

representation of the sign or whether the perception of the relevant public should 

also be taken into account. The referring court also wished to know whether the mere 

aesthetic appearance of the product conferred on it any value justifying application 

of the grounds for invalidity. This question concerns an articulation between the 

regime of trademarks and the applicable industrial design law. The Hungarian 

Supreme Court has rightly questioned whether the grounds for refusal relating to the 

shape of the product, which gives it substantial value, must be applied systematically 

 
15 CJEU, Gömböc Judgment, 2020, Case C-237/19, Gömböc Kutató, Szolgáltató és 

Kereskedelmi Kft. v. Szellemi Tulajdon Nemzeti Hivatala (National Intellectual Property Office, 

Hungary, HIPO), available at:   https://eur-lex.europa.eu/legal-content/RO/TXT/?uri=CELEX:62019CJ0237 

(viewed on 20.08.2025). 
16  Without using weights, obviously. 
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when the appearance of that product is already afforded protection under another 

intellectual property right. In other words, the question raised was whether the mere 

fact that the product is protected as a design automatically means that it is excluded 

from protection under the trademark law.  

The analysis further aims to show whether the shape in question, by virtue of 

its particular characteristics, exerts such a significant influence on the attractiveness 

of the product that reservation of that profit to one single company would have the 

effect of distorting the competition on the relevant market. 

With regard to the shape which is necessary to obtain a technical result, the 

Court of Justice of the European Union held that the public perception may be 

regarded as an element of assessment only when identifying those essential 

characteristics of the shape that are necessary to obtain a technical result. And it 

allowed that other sources, besides the graphic representation, may be used to 

identify those characteristics.  The first step is to identify the essential characteristics. 

As for the second stage, i.e. when it is proceeded to determining whether the 

shape is necessary to obtain the technical result, the Court held that the elements of 

assessment which make it possible to determine the functionality of the product must 

rely exclusively on objective sources, which rule out perception of the relevant 

public. The information about the relevant public's knowledge of the technical 

functions necessarily includes subjective elements. And such subjectivity can be a 

source of uncertainty as to the extent and accuracy of the relevant public's 

knowledge. It was therefore consistent to conclude that this information could not 

include perception of the relevant public. 

In order to apply the grounds for refusal per se, one needs to refer to a set of 

objective indications. It is important to note that these grounds were limited only to 

those essential characteristics.     

This stance of the Court is important, but not immune from criticism, in so far 

as we consider that assessment of the product’s functionality differs from an 

assessment of its distinctiveness. And we say this because, during its assessment, the 

distinctiveness acquired through use may also be established with the aid of the 

consumer perception. 

Also, as far as the shape which gives substantial value to the product is 

concerned, the Court reiterated the principle according to which if a product is 

protected as a design, it may also enjoy protection under the trademark law. 

Individual character is a protection prerequisite under the design law; 

nevertheless, it should not be mistaken for the assessment of the grounds for refusal 

relating to the shape which gives substantial value to the product under the trademark 

law. The Court further invited the courts to very strictly delimit the scope of the 

protection between the different intellectual property laws, by referring only to the 

conditions specific to each regime.  

These grounds for refusal may also stem from elements other than the artistic 
or ornamental value of the shape of the product. Such elements may relate to the 
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product manufacturing method, its materials or the identity of the author. It is true 
that substantial value can potentially involve the appearance of the product. 

However, the substantial value extends beyond this mere appearance, and its 
assessment must be rooted in an objective analysis of other elements, as well. 

Accordingly, these grounds for refusal, which are specific to trademark law, should 
not be systematically applied where the object concerned enjoys protection under the 

design law. Also, the characteristics which are not related to the shape of the product, 
such as its reputation or its technical qualities, are not relevant and therefore do not 

stand for such objective elements. 
In a nutshell, only those characteristics of the shape which exclusively exert a 

material influence on the attractiveness of the product are excluded from protection. 
And this in order to observe the function of the mark, being is to distinguish goods 
and indicate their origin. 

If the specific characteristics of a given product meet the conditions for several 
forms of protection, there is no obstacle to seeking and obtaining parallel protection 
(e.g. a 3D mark, alongside a design). 

In this case, however, there is no doubt that all the essential characteristics of 
the Gömböc have been designed to attain the desired technical result. The Gömböc 
can function as a toy due to the technical result achieved by shape and, as such, the 
shape is excluded from trademark protection in respect of the class of goods 
represented by toys. 

After having reviewed this judgment, we can extract a number of rules, 
namely:  

First, with this Gömböc Judgment, the Court of Justice has reiterated that the 
European intellectual property system allows proprietors to cumulate17. 

Secondly, there will not be however also a cumulation of the conditions or, 
better said, there cannot be a mixture of these criteria, even if we are talking about 
objects belonging to the same family, namely the intellectual property. Because, for 
instance, when we assess the individual character, we also refer to the public perception.  

Thirdly, the Court recalled that the objective of these grounds for refusal was 
to prevent the exclusive and potentially permanent recourse of the trademark law so 
as to perpetuate other rights which the lawmaker hand intended to subject to 
temporary protection. 

3. CONCLUSIONS 

Each area of intellectual property applies a different treatment to the technical 
function, precisely to strike and maintain a balance between creativity, utility and 
fair competition. This philosophy is given by the risk that cumulation may lead to 
distortions of systems. 

 
17 See also A. Circa, Reflecții privind articulația drepturilor intelectuale, in “Acta Universitatis 

Lucian Blaga”, Series Iurisprudentia, no. 2/2012, pp. 68-85.  
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The distinction will stem from the interpretation given to the term exclusively 

determined. In practice, the issue is to fix a criterion that would help distinguish 

between objects whose ornamental shape is inseparable from the result determined 

by the technical function, and those whose ornamental form is dissociable from the 

result determined by the technical function. Certainty will come once we will be able 

to obtain one without the contribution of the other, that is to say when the utility 

result no longer necessarily depends on the aesthetics and vice versa. 
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